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The Speeches comprehended in the foui^ 
Volumes published by the Editor last year^ 
being upon occasions of great and VMtMAHfEisrr 
public interest^ were forine^ iinto a distinct 
collection. 

Those which are comprised in the present 
Yolume (with the exception of that fot Mt. 
Cuthell^ which the Editor did not then possess) 
being upon miscellaneous subjects, he thought 
it best to reserve them for a separate publican 
tionw 



JAMES RIDGWAt. 



JumMyh ISId^ 



CONTENTS. 



Speech for James Hadjield^ in the Omrt of King's 
Be/ichy on a Trial at Bar^^^pril 26, 180O9 ^^ o, Charge 
of High Treason^ for shooting at the King .... Page i 

Speech for George !Sf.raltonj Jffenrg Brookej Charles Pkyerp 
and George Mackay, Esquires, on a Prosecution for a 
High Misdemeanor in the Arrest and Imprisonment of 
Lord Pigoti Governor of Madras, as delivered in the 

Court of King's Bench, on the ^th of February 1 780 [49] 

» 

Speech in the Court of King's Bendh against a new Trial, in 
the Case of Morton and Perm, for the Breach of a Promise 
of Marriage 8r 

The Case of the bishop of Bangor, and others, indicted for 
la Riot and an AssatAt. Tried at Shrewsbury Assizes, on 

the 26ih of July 1796 93 

Speech of Mr. Adam for the Prosecution 96 

JvIt*. Erskin^s Speech for the Defendant 126 

Mr. Justice Heath's Summing up in the above Cause . . 158 

Spfeeeh for the Rev* George Markham against John Fawcelf, 
Esq. for criminal Conversation with the Plaintiff's Wifh 
Tjefore the Deputy Sheriff of Middlesex, and a Special 
Jury, upon an Inquisition of Damages 169 

Speech delivered in tlie Court of King's Bench^ Feb. 24, 
I794> f^ the If on. Richard Bingham (now Earl of 
hucanj, in an Action broi$ght against him by Bernard 
Edward Howard, Esq. for Adultery with his Wife 195 

Preface to Mr. Ersklne's Speech in the Case of the King v. 

Cuthell • 213 

Speech for Mr. Cuthell on an Indictment for publishing a 

Libel 220 

3 



SPEECHES 



OF 





LORD ERSKINE, ■■■•. 


V 


s 
WHEN AT THE BAK, 


• 

1 


« • 


' 


.••■.* , ' ■ ■ 




• ■ « 



SPEECH 

VOK 

JAMES HAD FIELD, 

ht THB COURT OF KIMG*S BENCH^ ON A TBIAL 

AT »AB, 

Onthei6th«fAfrU,A.D. ^800. 

« 

iKsamammmBeeoBstt 

PREFACE. 

TjSjEJ occasion of the trial of Jama Hadfifld for 
high treason, in shooting at the Kingy at Drury 
iLane play-housCi is too xioeU remembered to require 
nuich preface. All thefacts^ besidesy which led to the 
Prosecution, and which ended in the acquittal of the 
D^endantf on the ground of his having committed 
the act under the dominion of insanity, are fully de^ 
tidied, in the following defence by his Counsel. 
. The successful issue of this trial, notwithstand^ 
ing the warm and just interest which the whole nation 
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took in the life a Princij who had retgmd in their fff- 
Jectionsjhr so many yearsj: $nust ever be considered as 
a most striking instance of that cooly deliberate, and 
impa^ml ladnunistration of justic&, whichy sinee the 
glorious Revolution (for zi>e can go no higher )y has 
distingitished this country. IV hat renders this S^ch 
the more interesting and important ^ is the Jew instances 
"which have occun^ed in our Courts, where it has be* 
come necessanfto consider^ and with the utinest prer 
cision to detcf^mine, in what cases mental Arrange- 
ment ought to be field to etnOfU^ipate^ such usAapfnf 
persons from responsibility: to the lawSy for acts of 
great atrocity mfd ifiolende. It is bynotneans eoery 
departure from sound reason and intellect , though 
siypCieht to groiind a commission of lunacy j and' to 
deprive an individual of the management of his cow* 
cemsj tkitt'Wbuhidetvver him from an indittment of 
murder y or ether cmmnal aot^ molence ; the act it- 
self must appear io hd^e been, committed under the 
full dominion of insanity ; and Lord Erskine, there" 
J^hey' took " '//% stand upon ' the surest md safest 
>^f^'undy ds ii'rkakd to the safety (^ the public ; 
linSy tkerefhrcy the surest and safest for the unhappy 
Prisoner ; ha*vingy probably y a full security ik 
Ringing his. case within his pmwipky as appeared by 
iJie result- <f the trialy he took hii dahn of impunity as 
low. as possible, and properly maintained 't he prhi^ 
lege of indemnity for those distempered persons ONLt\ 
'^ho commit crimes under tfte dominion of mdvbiS^ dfelu- 
%itMa;j ;- but-by no means extending Jto those ^hi^ in^ 






^wfejfc i^l^hoat 4^1usioH, is piindpedhf chardcteit^ 
uetf ^^yiolence c^idi turbulent passion. The priikr 
^ipk is of the tifPio^t import mce^ 4md the mare sq 
J^om the msent Whi(?k it received from the Court 
ff King's Bench^ Qfi '^ solemn trial at the Bar^ 
'Lord Ki^ifon appeared mmh against the Prispnei% 
in the course of the evidence for the Crown : buf 
after the disclosure of the principle on which his 
defence xvas grounded^ and the statement of the 
evidence which would be given to support ity he 
became convinced^ as it was proceeded on ; and on 
its coming up to the principal facts detailed in the 
foUawing Speech^ his Lordships with that justice 
and feeling which eminently marked his character^ 
delivered his opinion to the Attomey-General (as 
the opinion of the whole CourtX that the trial 
should not be further proceeded in ; which being me* 
quiesced in by the present Lord Redesdate^ then At^ 
tomey-General^ and the other Counsel for the Crown^ 
no reply was made to the Prisqners defence — and he 
was acquitted. 
\ It was said at the timCy that the very learned 
Counsel for the Crown were not entirely satisfied 
with the view taken of the case by the Court (but 
of the truth of which we have no means of infoj^meh 
tion). Be that, howevoTy as it may — it is one of 
the noblest features in the practice of our criminal 
laWf that, although Counsel are by no means bound 
to acquiesce in an opinion by the Judges, adverse to 
a Prisoner upon a capital trial; yet when the opinion 
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is in favour of life — above all^ upon the view taken, 
even by a singk Judge j much more by a %vhek 
Courts upon the evidence for the party accused j 
it would not be considered donsonant to the mild, 
-characteristic of our laws for the ministers of the 
Crown to step beyond the Judges in the demand of 
criminal justice% 
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VE, BBSKms's SPESCH FOR JAMB8 HADFIBLD. S 
OJSJITX.BMBN OF THE JuBTj 

«^ The scene which we are engaged ta^ and the 
duty which I am not merely privileged, but.aj>- 
poirUed by the authority of the Court to perform^ 
exhibits to the whole civilized world a perpetual mo- 
nument of our national justice. 

The transaction^ indeed^ m every part of it, as it 
stands recorded in the evidence already before us, 
places our country^ and its government, and its in^ 
habitants, upon the highest.pinnacle of human ele^ 
vation. It appears, that upon the 15th day of May 
last. His Majesty, after a reign, of forty years, Qot 
merely in sovereign power ^ but spontaneously in the 
very hearts of his people, was openly shot at (or to 
all appearance shot at) in a public theatre in the 
centre of his capital, and amidst the loyal plaudits o^f 
his subjects, tet not a hair of the head of 

THE SUFPOSED ASSASSIN WAS TORCHED. In thiS 

« 

unparalleled scene of calm forbearance^ the King 
himself, though he stood first in personal interest 
and' feeling as well as in command, was a singular 
and fortunate example*-*— The least appearance of 
emotion on the part of that august pcjrsoqage, must 
unavoidably have produced a scene quite different^ 
and fer less honourable than the Court is now wit* 
nesting; but His Majesty i^mained unmoved, and the 
perspn apparently offending was only secured, withr 
out injury or reproach, for the business of this day« . 
. Gentlemen, I agree with the Attorney-Geaerj^l 

*3 
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(indeed, there can be no possible doubt), that If th^ 
same pistol had been maliciously fired by the Pri- 
"soner Tn the same theatre, at the meanest man wiAin 
itar walls, he would have been brdught to imihediatt 
'trial, and; if guilty, to immediate execution .-^Hfe 
would have heard the charge againSt him for th^ 
first time when the Indictment was* read upon hit aH- 
•taignment.— He would have been a stranger to^ the 
names and even to the existence of those who werfc 
to sit in judgment upon him, and of those who werfc 
to be the witnesses against him ; but upoii the chargfe 
of even this murderous ^ttsick upon the King himself^ 
he is covered all over with the armour of the law; 
He has been provided with Counsel by theKing^fc 
bwn Judges, and not of their choicfe, but of his tmn. 
He has had a eopy of the Indictment ten day«' bei 
fbre this trial.-^He has had th^ names, descriptions, 
i^rid abodes of all the Jurors returned t© the C6uh ; 
land the highest privilege of peremptory challengsft 
derived from, and safely directed by that indulgence.— ^ 
He has had the same description of every witnesi 
tvho could be received tb accuse him ; and therA 
tiiust at this hour be twice the testimony against him 
fts would be legally competent to establish his guilt 
t)n a similar prosecution by the meanest and ittdA 
helpless of mankind. 

Gentlemen, >Vhen tWs melancholy cAtastrophfc 
happened^ and the Prisoner was arraigned .for tria^ 

I remember' to have said to^omenow present, Aat 

II was, at i^rst view, difficult to' bring those indul- 



Mft JAMES HABFISI^B. | 

geht exceptions to the genera! rules of trial mthi% 
the principle ivhich dictated them to our huraanf 
tooestors in cases of treasons agajnst the potitical gpr 
Vernment, or of rebellious conspiracy agaiqst thf 
person of the King. In these eases^ the passiopji 
dnd interests of great bodies of powerful mf n being 
Cf^^ed and agitated ^ a counterpoise becaine ne- 
cessary to give composure and impartiality to crimi^ 
tifti tribunals ; but a m&re murderous attack upon, th^ 
King's person^ not at all connected with hisr polijtici^ 
fibaracter^ seemed a case to be ranged and deaiyt 
!with like li similar attack upon any private man. 

But the wisdom of itfafe law is greater than any 
inmi*s wisdiom s how much more^ thefefdre^ than 
mine !. An attack upon the King is considered to be 
-pdrrioide against the state^ and the Jury and th^ 
,W]tii0ss6s^ and even the Judges^ are the children. 
IL» Aig on tbit doQonhtj that there shpu]d be> s#« 
lemn pause before we rush to judgment; and what 
•am be a more sublime spectacle of justice than to 
si^e a Matfitable disqualification of a whole nation f^r 
a. limited period, a fifteen day's qmroffitine before 
trkl, test the mind should be subject to the contagion 
of partial affections/^ ! 

Fr0m a Prisoner so protected by the benevol€^<)e 
III our institutions, the utmost good £|ith woulds 
on his part^ be due to the public if he had consgious* 
lie A and reason, to reflect opon the obligation* — The 

* ■ .' ' . 

-? ^. .7jNNre twffi b^ ..fifteen i»f% Uiwccq afnugamcBt sod triaU 
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duty, therefore, devolves on me^ zni, upon my ke^ 
nour, it shall be fulfilled. I will employ no artifioes 
of speech.-^I claim only the strictest protection of 
the law for the unhappy man before yOu.-^I shoak!, 
indeed, be ashamed if I were to say any thing of the 
rule in the abstract by which he is to be judged, 
which I did not honestly feel ; and I am sorry, there* 
fore, that the subject is so difficult to handle with 
brevity and precision. Indeed^ if it could be brougitt 
to a clear and simple criterion, which could admit 
of a dry admission or contradiction^ there might be 
very little difTerence, perhaps none at all, betweat 
the Attorney-General and myself^ upon the prin- 
ciples which ought to govern your verdict ; but this 
38 not possible^ and I am, therefore^ under the ne- 
cessity of submitting to you^ and to the Judges^ for 
their direction (and at greater length than I wish), 
liow I undej*stand this di^cult and ipomeiitous wb- 
;ect. 

The law, as it regards this most unfortunate faw 
firmity of the human mind, like the law in all its 
branches, aims at the utmost degree of precision ; 
but there are some subjects, as 1 have just observed 
to you, and the present is one of them, upon which 
it is extremely difficult to be precise. The general 
principle is clear, bpt the application is most diffi* 
cult. 

It is agreed by all ji^ttists, and is established by 
the law of this and every other country, that it is th^ 
REASON OP MAN which makes hifQ aooeuntali}efQ|K 
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hh actions ; and that the deprivation of mason ac- 
quits him of crime. — ^Tbis principle is indisputable; 
yet so fearfully and wonderfully are we made, so in- 
finitely subtle is ' the spiritual part pf our being, so 
difficult is it to traoe withaccnracy the efiect of di8« 
^eased intellect upon human action, that I may ap« 
peal to all who bear me, whether tbere are any causes 
more difficult, or wbt^, indeed, so often .confound 
th^ learning of the Judges' themselves, as when in* 
sanity, or the effects and consequences of insanity^ 
become the subjects of l^al consideration and judg** 
-ment. I shiili pursue the subject as the Attorney- 
Greneral has properly discassed it. I shall coneidte 
insanity, as it annuls a mauTs dominion over pro* 
perty ; as it dissolves his contracts, and other acts, 
' which otherwise would be binding ; and as it takes 
away his responsibility for crimes. If I could draw 
' the line in a moment between these two views of the 
' subject, I am sure the Judges will do me the justice 
to believe, that I would fairly and candidly, do so ; 
but great difficulties press Upon my niindj whidi 
oblige me to take a difTer^nt course,. 

I agree with the Attorney-General, that the law; 
in neither <^ivil nor criminal cases, will measure the 
degrees of men's understandings ; and that a u>edk 
man, howevei- much belpw the ordinary standard Of 
human intellect, is not only responsible for crimes, 
biftlr bound by his contracts, and may exeroiser dp* 
^ minion over lus property:. Sir Joseph Jeky]ly ift the 
l^odiesi' of Cle«^d^ ofK^ (souk the ^^ear %fej^ 



distinctkni, when he said^ '^ TA^ law will not mt^ 
** sure the sizes of men^s capudiies^ so as they bm 
" COMPOS mentis/* 

Lord Coke^ in speaking of the expression voir 
COMPOS M£NTi8^ says^ ^^ Many times^ as here, the 
^^ Latin ward eatresses ^tke true sense, and calletk 
^^ him not amens, dimens, Jiiriomis, lunaticus^fatmu, 
f^ stultusy or the like, for non compos mentis is the 
-'^ mosii sure and leguL'* He then says^ *^ N&n 
f[ compos mentis is of few sorts: Jhrst, ideota, which, 
-^from kis nativity, by ttperpeAwd vfifirmity, is kok 
-'\ COMPOS MENTIS ; secondly, he that by sickness, 
'i^ griefs or other acddent, wholly loses his memtny 
-^^ and understanding y third, a bmatic. that hath 
< ^' sometimes his understanding, and sometimes not ; 
'^^ aliquando gaudet bscidis iniervallis ; and therefore 
'*^ he is^allkdnon compos mentis so long as he bath 
'^* net understanding.^ 

But nbtwithstandtng the precision with which this 

^;reat> ailtbor points out the different kinds of this 

^unhappy malady^ the nature of his work, in this paf-t 

of it, did not open to any illustration which it can 

.noW ht useful to consider* In his Fourth Institute 

he is more particular 9 hut the admicable work df 

Ziord Chief Justice Hale, in which be refers to Xoid 

\ C!bkd'f Pleas of the Crown^ renders all oihei' auth«>^ 

. ^ties /unnecessary. 

oi^IsordJiale says^ '^ There is a partial insanity dC 
rfh Hind)/ istd a total iiitfanijty; Thp Ibrmer is eithi^r 
If^h res^(Ats> Mog^^^^uofA laoo vel ilhid intaniie. 
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^^ Same persons^ that have a competent use of rea^ 
son in respect of some subjects, are yet under a 
particular dementia in respect of some particular 
discourses^ subjects, or applications : or else it is 
'^ partial in respect pf degrees $ and this is the con** 
dition of very many, especially melancholy per* 
sons, who for the most part discover their defect 
in excessive fears and griefs, and yet are not 
^* wholly destitute of the use of reason ; and thii 
^' partial insanity seems not to excuse them in the 
^' committing of any ofience for its matter capital ^ 
^^ for 'doubtless most persons, that are felons of 
^' themselves and others^ are under a degree of par«> 
'^ tial insanity, when they commit these oSimdes* 
** It is very difficult to define the invisible line that 
divides perfect and partial insanity ; but it must 
re^t upon circumstances duly to be weighed and 
considered both by Judge and Jury, lest on the 
one side there be a kind of inhumanity towards the 
•* defects of human nature ; or, on the other side^ 
•* too great an indulgence given to great crimes/* 

Nothing, Gentlemen, can be more accurately 
tiot more humanely expressed ; but the appliciitioa 
of the rule is often most difficult. I afn bound, be> 
^des^ to admit that there is a wide distinction be* 
t\*een civil and criminal cases.— -If, in the former, a 
man appears, upon the evidence^ to be non cof/ip4% 
^miUf the law avoids his act, though it cannot be 
traced or connected with the morbid imagination 
^ich%£iMtitAtes bis^isease^ and v^jfMtim^ ho^cn^ 
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tremely partial in its influence upon conduct ; but 
to deliver a man from responsibility for crimes, 
above all^ for crimes of great atrocity and wicked- I 
ness^ I am by no n^eans prepared to apply this rule, 
however well established, when property only is con* 
cerned. 

: In the very recent instance of Mr. Greenwood 
(niiiich must be fresh in his Lordship's recollection), 
the rule in civil cases was considered to be settled. 
\I1iat gentleman^ whilst insane, took up an idea 
that a most afiectionate brother had administered 
poison to him. — ^Indeed, it was the prominent fea- 
ture of bis insanity. — ^In a few months he recovered 
his senses,* — He returned to his profession as an ad* 
vocate ; was sound and eminent in his practice, and 
in all respects a most intelligent and useful member 
jpf society ; but he could never dislodge from his 
tnind the morbid delusion which disturbed it ; and 
under the pressure, no doubt, of that diseased pre- 
|)Ossession, he disinherited his brother. The cause 
to avoid this will was tried here,-^We are not now 
upon the evidence, but upon the principle adopted 
as the law. The Noble and Learned Judge, who 
f res;4e6 upon this trial, and who presided upQn !^^%^ 
4old the Jury, that if th^y believed Mr. Green wopd^ 
wbeii he made the will, to have been iiw^m?,. the 
.will iE:puld not be su^orted^ whether it had djsinr 
h^rited bis brother, or tjotj that th^ act, no 
doubt, strongly confirmed the existence pf thpifls^ 
idea tfbicMi.if Nliev^d by tk^ Jjury fio miomt.X^ 



madness^ wcnld equally have affected his tartm)ieRt|, 
ifvthe brother, instead of bang disinherited! bad 
been in bis graive ; nnd that/ on the other hand, if 
the unfounded notion did not amount to txRdfiess^ 
its inflaenoe could not vacate jthe devise *• Thii 
principle of law appears to be $ound and rea$oinabl^» 
as it aj^lies to civil cases, frdm the extrenae diflipultf 
of tracing with , precision the secret motions <>f a 
mind, deprived by disease of its soundness and 
strength. 

Whenever, therefore, a person maybe con^dier- 
e4 non compos mentis, ill his civil acts are void^^ 
wh^her;they<:an be referred^ or not, to the morbid 
impulse of his malady, or even though, to all visible 
leppearance^y totally separated from it ; but I agree 
with Mr. Justice Tracey, that it is not every maa 
of ah idle, frantic appearance and behaviour, ivhp 
is to be considered as a lunatic,: either as it regard^ 
obligations o^ crimes ; but that he must appear to 
the Jury to be non compos mentis^ in the legal ac- 
ceptattdo of the tertn. ; and that, not at any ante^ 
rior period^ y^hkh can have no bearing upon any 
case whatsotiveo ^^^ ^^ ^^^ mmimt when the con*- 
tract was ^t^red into, or the ctime committed. 
' The Attorney-Gen^, standing undoubtedly 
upon the most : reverb authorities of the law, h^ 
laid it dowti, that to protect a man from criminal rf ^ 

^ N. B. The Jaty found for the will j bat after a contrary 
^vdict in tbs Comnapii Hest^ a compromiit took ^lac«. 
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iPMHdilityy there must be a vcfx^i Apripaiian of 
ineMoiy and understanding. I admit that tUs ia^the 
Wy expression used, both by Lord Cek^ and by 
Lord Hale ; but the true interpretation of it deaerr^a 
the utmost attenticm and cOnsideralcion of the Cbiut. 
ff a TOTAL deprivation of memory was intended :bf 
Ihes^ great lawyers to be taken in the /ie«9fa/ sexmt 
4lf the words ! — ^if it was meant, that, to protect a man 
jfrom punishment, ho mo^t be in 9Qch a state of proi* 
strated intellect, as not to know his name, nm fais 
tMditioiD, nor hid relation towards * othera-^that if 
A hf!sbai^d, be sh<mld not kn«w he was married ;. bit^ 
If a^'father, could not remember that he 'had cUiU 
<dr«n ; ndr know the read to his hoase^ nor hia pro«* 
))efty ^n it-^theii no such madness^ ever existed m 
4he world. It is ibeoc^ alone which^ places a man 
in this helpless condition ; where, from 9X% original 
maUorganization, Ihere is the human framd atone 
without the human capacity; and which, indeed, 
-^ets the very definition of Lord I&Ie hiinself, 
-when, referring to fltzherb^rt, be says: ^ Ideoc^or 

V fatuity i nativiutte, vel dementia natureiiiry ii soch 
-^ a one as described by Fttzherbert^ who knbwrtfot 
^^ to tell twenty shillinga, nor knows bis^bwn agfe, Or 

V ^ho was his father.^ Bu^ in atf the eases Which have 
^^{fed Westminster Hal? willh the moM cotuplicatad 
^considerations— the kiitatics, and other? insane jpat^ 
sons who have been the subjects of them, have not 
Onlyliad memory, in myseriseoftheexpressionr^theY , 
have not only had the most perfect knowleclge and 



^collection of a|i the relatidtis they stddij In te(wafdii 
others, and of the acts and crrcumstanceb of thei^ 
Kves, but have, in general, been remarkable for sub*^ 
tiety and aciiteness. Defects m their reasonings have 
flieidom been traceable-^he disease consisting in tha 
delusive source^ of thought :^--^l their deddotiond 
within the scope of the malady, being founded^ ^>oti 
the immoveable assumption of matters tB rtdliti^sl 
either without any foundation whatsoever, or so diisM 
torted and disfigured by fancy, as to be almost nearljf 
the ^me thing as their eviction. It is true, indeed^ 
tiiat ID some, ptrhaps in many cases, the humaa 
tmnd is stormed in its citadd, and laid prdstrati 
iinder the stroke of frenzy | these unhi^y 8«rf^ 
ferers, howerer, are not so much oonsidered, by 
physicians, as maniacs ; but to be in a atate of dell^ 
rium aa from fever. There, indeed, all the idea* 
are overwhetmed-^for reason is not merely disturbed^ 
Ittt drivefi wholly Jrom her ^a^,— -Such unhappy pai 
tieifts are unconscious, therefore, except at short 
intervals, even of external objeets ; or, at least,* aift 
wholly incapable of . considertng their relationsr-JSueh 
jpersons, and such persons almie (except ideots), «r^ 
wholly deprived of their vrosRSTANDiNas,^ in the 
Attorney ^GeneraFs seeming sense of that ^p^^isiorfC 
But these cases are not only extremely rai'e, but 
never can become Ifee subjects of judicial di£oulty4 
l!here ean be biit one judgment concerning theim 
fo other cases. Reason is not driven from he> 
seat, but distraction ^ftts down upon it along mA 



her, holds h^r^ tremblings upon it» and fr^btens her 
from her propriety. Such patiaits are victims to dehi-* 
aiops of jthe most alarming description, which so over- 
power the faculties^apd usurp so (irmly the place of rea*- 
lities^.as not to be dielodgedand shaken by the organs 
oi perq^ption aiidaen^:yin such cases the images 
fire(||aQpt|y vary^ but in the ^ame.sul^ect are ge^ral^ 
of the sai^e terrific character. — Here, too, no judicial 
di^culti^ can present themselves-; for who xx>uld 
lialapQe upon the judgment to be prcHiounced in 
cases of such extreme disease ? Another class. 
))ranQhing put into almost infinite subdivisions, undeF 
mhi^hy, indeed, the, former, and every case of in- 
ianity may. be classed, is^ where the delt|sions are not 
of that frightful,, character — but infinitely various, 
and often-extr^mely circumscribed ; yet where imagi- 
nation (witfm the bounds, of the m9i(£dy) still holds 
^be most uncontrollable dominion over reality and 
£ict : and these ar$ the cages which frequently mock 
the wisdom of the wisest in judicial trials ; because 
0«ch persons often reason with a subtlety which puts 
j|n the shade the ordinary conceptions of mankind: 
their conclusions are jj2S(^ and frequently profound ; 
Vut X\\^ premises f^m wfdch they reason^ vHien 

WITHIl^ WHE RANGE OF THE MALADY, are mi" 

^rmly^alse: — ^not false from any defect of knowledge 
or judgment ; but, because a delusive image, thein^- 
separable companion of real insanity, is thrust upon 
ihe subjugated understanding, incapable of resistanc(% 
iNBcause nncqnscious. of attack. . 2^ 
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DelustQfiy therefore, where there is no frenzy or 
raving madness^ is the true character of insanity ; 
and where it cannot be predicated of a man standing 
for life or death for a crime, he ought not, in my 
opinion^ to be acquitted ; and if courts of law were 
to be governed by any other principle, every de-^ 
parture from sober, rational conduct would be an 
emancipation from criminal justice. I shall place my^ 
claim to your verdict upon no such dangerous found- 
ation. — I must convince you, not only that the un- 
happy Prisoner was a lunatic, within my own defini- 
tion of lunacy, but that the act in question was tlie 

IMMEDIATE, UNaUALIPIED OFFSPRING OP THE DIS- 
EASE. In civil cases, as I have already saidy the 

■ 

law avoids every act of the lunatic during the period 
of the lunacy ; although the delusion may be ex- 
tremely circumscribed ; although the mind may be 
quite sound in all tha^ is not within the shades of the 
very partial edipse ; and although the act to be avoid- 
ed can in no ^ay be connected with the influence of 
the insanity ;— but to deliver a lunatic from responsi- . 
bility to crmma/ justice, above all, in a case of such, 
atrocity as the present, the relation between the - 
disease and the act should be apparent. Where the 
connexion is doubtful, the judgment should certainly 
be most indulgent, from the great difficulty of diving 
into the secret sources of a disordered mind : — but 
still, I think, that, as a doctrine of law, the de- 
lusion and the act should be connected.. 
You perceive, thfrefore, . Gentlemen, th^t the 

VOL. u * c 
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Prtsoner^ m naming me for his Counsel, has nW db- 
taincfd the assistance of a person who is disposed to 
carry the doctrine of insanity in hts defence, so fiir 
as even the books would warrant me in carrying it. 
Some of the cases, that of Lord Ferrers for instance, 
which I shall consider hereafter, distinguished from 
the present, would not, in my mind, bear the sha- 
dow of an argument, as a defence against an indict- 
ment for murder ; I cannot allow the protection of 
hisanity to a mati who only exhibits violent passions 
and malignant resentments, acting upon real circum- 
stances ; who is impelled to evil from no morbid de- 
lusions ; bnt who proceeds upon the ordinary per- 
ceptions of the mind. — I caunot consider such a man 
as falling within the protection which the taw gives, 
afid is bound to give, to those whom it has pleased ' 
God, for mysterious causes, to visit with this most 
afflicting calamity. 

He* alone can be so emancipated, whose disease - 
(call it what you will) donsists, notnnerely in seeing 
with a prejudiced eye, or with odd and absurd partU 
cularities, differirig,^ in many respects, from the con- 
templaftions of feober sense, upon the actual exist- 
ences of things ; but, he only verbose whole reason- 
ing and corresponding conduct, though governed 
by the ordinary dictates of reason, proceed upon 
something which has no fctatidation or existence^ '' 

Gentlemen, it has pleased Go A, so to visit the un- 
happy man before you ; — to shake his reason in its * 
citadeVj — to cause him to build up as realities, the ^ 
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most impossible phantoms of the mind, and to be 
impelled by them as motives irrcsistibtt : the whole 
fabric being nothing but the unhappy vision of his 
disease—existing no where else — having no foundaA 
tion whatsoever in the very nature of things. 

Gentlemen, it has' been stated by the Attorney-^ 
General, and established by evidence^ which I ani 
in no condition to coritradict, not have,* indeed, atny 
interest in contradicting, that, wh6n the Prisoner 
bought the pistol which he discharged at, or tourdrds 
His Majesty, he was well acquainted w4th th6 na^dr^^ 
and use of it ;-^th2|j, as a soldier, Ke could not but' 
know that' in his hands it was a sure mstrumerit tit 
death; — th^, when he bought the gunpowder, h^ 
knew it would prepare the pfstol for its use ';-^that^^ 
when he went to the playhouse, 'h6 knew he was 
going there, and eveiy thing connected' wHW thS 
scene, as perfectly as any other person.— I tr^eW 
admit all this : Fadmrf, ako, that every perioii wKi' 
listened to his conversation and bbserVed hfs debbift- 
ment upon his appfdherision, miist haVfe'gii^eiT prfe^* 
cisely the evidence delivered by Hlk Royal lll^hfal^S^ 
the Duke of York ; ahci thait nbthlftg^like'irisaHlty' 
appeared to those who examined ^im.— JBiit' wliiSt*' 
then? I conceive. Gentlemen, that / am tno^iS 
the habit of examination, than eithei* Ihit illukrious 
person, or the witnesses from whom yoii have tiearcl' 
this account ; yet I well remember (indefed I'neVlei: 
can forget it), thai since the Noble Wd^Lea'rh^d^ 
Judge has presided in this Court^ I examined, fo 

C 2 




io MR« er&kikbTs speech 

the greater part of a day^ in this very place^ an un- 
fortunate gentleman who had jndicted a most afiec« 
tionate brother, together with the keeper of a madr 
house 0t Hoxton, for having imprisoned him as a 
lunatic; whilst, according to his evidence, he was 
HI bis perfect senses. I was, unfortunately, not in- 
structed in what his lunacy consisted, although my 
instructions left me no doubt of the fact ; bat, not 
having the clue, he completely foiled me in every 
attempt to expose his infirmity* You may believe 
tha( I left no means unemployed which long expe* 
tience dictated : but without the smallest effect. 
The day was wasted, and the Prosecutor, by the 
inost affecting history of unmerited suffering, ap- 
peared to the Judge and Jury, and to a huipane 
Bpglish audience;, as the victim of the most wsaiton 
9n4 barbarous expression; at last Dr. Sims came 
ij>to Court, who had been prevented, by business, 
^rom an earlier attendance ; — rand whose name, by 
the bye^ I observe tp-day in the list of the witnesses 
for th« Crown. From Dr. Sims I soon learned that 

• ■ * * * 

the, very man whom I had^ been above an hour exa- 
mintngy and with tsvery possible effort which Counsel 
8^jo much in the hatnt of exerting, believed himself 
tp be the Lord and Saviour of mankind ; not merely 
of the time of his confinement y which was alone ne- 
cessaiT for my 4^fence ; but during the whole time 
that he h^d been triumphing over every attempt to 
surprise him in tfie concealment of his disease. I 
tlm afftcted to lament the indeoei>cy of my igno- 
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rant examination^ when he expressed his for^veness, 
and said, vrith the utmost gravity tnd emphasis, in 
the face of the whole Court, ^' I am trs CHatsr }** 
aild so the cause ended. Gentlemen, this is not 
the only instance of the po«ver of conoMling this 
malady; I could consume the day if I were to 
enumerate them ; but there is one so extremely re- 
markable, that J cannot help stating It. 

Being engaged to attend the assizes at Chester 
upon a question pf loiiacy, and having been told that 
there had been a memorable case tried before Lord 
Mansfield in this place, I was anxious to procure a 
report of it ; and from that great man himsdf (who 
within these walls will ever be reverenced, being then 
retired in his extreme old age, to his seat near Lon<* 
don, in my own neighbourhood) I obtained the foU 
lowing account of it : ** A man of the name of Wood,** 
said Lord Mansfield, ^' had indicted Dr. Monro 
for keeping him as a prisoner (I believe in the same 
mad-house at Hoxton) when he was sanCt He unr 
derwent the most severe examination by the De- 
fendant's Counsel without exposing hie cotnplaint; 
but Doctor Battye, having come upon the Bench by 
me, and having desired me to ask him what was be-^ 
come of the phincess whom he had corresponded 
with in cherry^juice^ he showed in a moment what 
he was. He answereil, that there was nothing at all 
in that, because, having been (as every body knew) 
imprisoned in a high tower, and being debarred the 
use of ink, he had no other means of correspondenge 

c 3 
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but by writing hk letters in cherrj^-juicCi and throw«> 
ing them into th% river wlucb surrotyided the tower^ 
wh«re the Princess received them in, a boat. There 
^sied, - of course, no. tower, no imprisonment, 
no>^\vrkn^. in cfcf^rry- juice, i)o rjver, no boatj, but 
the whole the inveterate phantoo^ of a piqrbid ima^ 
gy[iation.--J immediately/' continued Lord Man8-> 
field, "directed Dr» Monro to be acquitted;, but this 
man, Wood, being a merchant in Philpot Lane, 
and having been carried through the city in his w£|y 
to the mad-house,- he indicted Dr. Monro over 
again, for tbe trespass and imprisonment in London, 
knowing that he had lost his cause by speaking of 
the Princess at Westminster ; and such/* said Lord 
Mansfield, "is the extraordinary subtlety and cunning 
of madmen, that when he was cross-examined on 
the trial* in London ^ as he had successfully been be- 
fore, in order to expose his madness, all the inge« 
nuity of the Bar, and all the authority of the Court, 
could not make him say a single syllable upon that 
topic, which had put an end to tbe Indictment be* 
fore, although he still had the same indelible im^ 
pression upon his midd, as he signified to those who 
were near him ; but, conscious that the delusion 
had occasioned his defeat at Westminster, he obsti« 
nafcely persisted in holding it bock*," 
Now, Gentleipen, let us look to the application 

* This evidence at Westmiasler wj|s tfeen proved agaio&t bitn 
by the shprt-h^ud writer. 
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of these cases. I am not examining, for the presait^ 
whether either of these persons ought to have beea 
acquitted, if they had stood in tfie place of the Pri^ 
jsoner now before you ; that is quite a distinpt consi- 
deration, which we $hall come to hereafter. — ^The 
direct application of them is only this: that if I 
bring before you such evidence of the Prisoner's in^ 
sanity as, if believed to have really existed^ shall, ia 
the Opinion of the Court, as the rule for your verr 
diet in point of law, be sufficient for his deliverance, 
then that you ought not to be shaken in giving full 
credit to such evidence, notwithstanding the report 
of tho?e who were present at his apprehension, who 
describe him as discovering VfO symptom whatever of 
mental incapacity or disorder ; bopause I have showii 
you that insane persons frequently appear in the ut» 
most state of ability and composure, even in the 
highest paroxysms of insanity, except when frenzy 
is the characteristic of the disease. In this respect, 
the cases I haVe cited to you, have the ,most de- 
cided a^ication ; because they apply to the over*- 
throw of the whole of the evidence (admitting at the 
same time the truth of it), by which the Prisoner's 
<»se can alone be encountered. 

But it is said, that whatever delusions miay over-^ 
shadow the mind, every person ought to be . respon^ 
sible for crimeSi who has the knowledge of goad and 
evil. I think I can presently convince you, that 
there is something too general in this mode of con* 
sidwng the subject ; .and you do not^ therefore^ fitid 

C 4 
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any such proposition in the language of the celebrated 
writer alluded to by the Attorney-General in his 
speech. Let me suppose that the character of an 
insane delusion consisted in the belief that some 
given person was any brute animal, or ati inanimate 
being (and such cases have existed), and that upon 
the trial of such a lunatic for murder, you firmly, upon 
your oaths, were convinced, upon the uncontradicted 
evidence of an hundred persons, that he believed the 
roan he had destroyed, to have been a potter's 
vessel ; that it was quite impossible to doubt that 
fact, although to all other intents and purposes he 
was sane; conversing, reasoning, and acting, as 
men not in any manner tainted with insanity, con- 
verse, and reason, and conduct themselves : sup- 
pose further, that he believed the man whom he de- 
stroyed, but whom he destroyed as a potter's vesse^, 
to be the property of another ; and that he had ma- 
lice against such supposed person, and that he meant 
to injure him, knowing the act he was doing to be 
malicious and injurious, and that, in short> he had 
full knowledge of all the principles of good and evil ; 
yet would it be possible to convict such a person of 
murder, if, froni the influence of his disease, he 
was ignorant of the relation he stood in to the man 
he had destfoyed, and was utterly unconscious that he 
had struck at the life of a human being ? I only put 
this case, and many others might be brought as ex-. 
amples to illustrate, that the knowledge of good and 
evil is too general* a description. 
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I really think, however, that the Attorney-Ge* 
neral and myself do not, in substance, very mate- 
rially differ ; because, from the whole of his most 
able Speech, taken together, his meaning may, I 
think, be thus collected ; that where the act which 
is criminal; is done under the dominion of malicious 
mischief and wicked intention, although such in- 
sanity might exist in a corner of the mind, as might 
avoid the acts of th^ delinquent as a lunatic in a 
civil case, yet that he ought not to be protected, if 
malicious mischief, and not insanity, had impelled 
him to the act for which he was criminally to an- 
swer; because, in such a case, the act might be 
justly ascribed to malignant motives, and riot to the 
dominion* of disease, — I am not disposed to dispute 
such a proposition, in a case which would apply to 
it, and I can well conceive such cases may exist. 
The question, therefore, which you will have to try, 
is this : Whether, when this unhappy man discharged 
the pistol in d direction which convinced, and ought 
to convince, every person that it was pointed at the 
person of the King, he meditated mischief iand vio- 
lence to His Majesty, or whether he came to the 
theatre (which *U is my purpose to establish) under 
the dominion of the most melancholy insanity that 
ever degraded and overpowered the faculties of mariV 
I admit that when be bought the pistol, and the 
gunpowder to load it, and when he loaded it, and 
came with it to the theatre, and lastly, when he 
discharged it j every one of these acts vvoiild be overt 
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acts of con^passifig the King*s dc^tli^ if tt all ot 
any of these periods he was. actuated by that mind 
end intentioriy uhich would have constituted murder 
ID the case of an individual^ if the individual had 
|)een actually killed. — I admit also, that the mis^ 
phievous, and^ in this case, the traiiorous intention 
most be inferred from all these acts, unless / can 
rebut ike ii\ferences by proqf. If I were to fire a 
pistol towards you, Gentlemen, where you are now 
fitting, the act would undoubtedly infer the malice. 
The wluole proof, therefore y is undoubtedly cast uponuB. 
In every case of treason, or murder, which are 
precisely the same, except that the unconsummat^ 
intention in the case of the King, is the same ^ the 
actual murder of a private man, the Jury must in)* 
pute to the person whom they condemn by their 
verdict, the motive which constitutes the crinie; 
and your province to-day will, therefore, be to de^ 
eide, whether the Prisoner, when he did the act, 
was under the uncontrollable dominion of insanity^ 
and was impelled tp it by a morbid delusion; or 
Svh^tber it was the act of a man, who, though oc« 
^iooally nnid, or even at the time not perfectly 
^lect(^, was yet not actuated by the disease, but 
Jby Ifhe su^estion of a wicked and malignant dispo** 

. I admit therefore, freely, that if, after you have 
heard the evidence which I hasten to lay before you, 
of the state of the Prisoner's mind, and qlose up t« 
the very time of 4bi$ catastrophe, you shall still not 

a 



feel 3:ourseIves clearly jostified' in negativing tl^e 
wicked motives imputed by this Indictment^ I shali 
leave you in the hands of the Learued Judges to de- 
clare to you the law of the land^ and shall not seek to 
place society in a state of uncertainty by any appeal 
addressed only to your compassion : I am appoint-^ 
ed by the Court to claim for the Prisoner the full 
protection of the hv/, but not to misrepresent it in 
his protection. 

Gentlemen^ the facts of this melancholy case lie 
within a narrow compass. 

The unfortunate person before you was a soldier* 
He became so, I believe, in tjhe year 1793 — and ia 
now 9bout twenty-nine years of age. He serv^ in 
Flanders under the Duke of York, as appears by 
His Rpyal^ Highnesses evidence; and being a most 
approved soldier, he was one of those singled out 
as an orderly man ta attend upon the person of the 
Commander-in-Chief, You have been witnessesj 
Gentlemen, to the calmness with which the Pri^ner 
has sittenin his place during the trial. — ^There was but 
one exception to it. — 'You saw the emotion which 
overpowered him' when the illustrious person now 
in Court, took his seat upon the Bench. Can you 
then believe, from the evidepce, ibr I do not ask 
you to judge as physiognomists, or to give th? reia 
to compassionate fancy ; buf: can there be any dpubt 
that it was the generous emotion of the mind^ oa 
seeing the Prince, under whom he kad served with 

io much bravery and honour ? Bver^r man certainly 
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must judge for himself: — I am Counsd, not a wit- 
ness, in the cause ; but it is a most striking circum- 
stance, when you find from the Crown's evidence, 
that when he was dragged through the orchestra 
tmder the stage, and charged with an act for which 
he considered his life as forfeited, he addressed the 
Duke of York with the same enthusiasm which has 
mark^ the demeanour I am adverting to : — ^Mr. 
Richardson, who showed no disposition in his evi- 
dence to help the Prisoner, but who spoke with the 
calmness and circumspection of truth, and who had 
no idea that the person he was examining was a lu- 
natic, has given you the account of the burst of 
affection on hw first seeing the Duke of York, 
against whose father and sovereign he was sup- 
posed to have had thte consciousness of treason*— The 
King himself, whom he was supposed to have so 
malignantly attacked, never had a more gallant, 
loyal, or suffering soldier. His gallantry and loyalty 
tvill be proved ; his sufferings speak for themselves. 
About five miles from Lisle, upon the attack made 
on the British army, this unfortunate soldier was in 
thie fifteenth light dragoons, in the thickest of the 
tanks, exposing his life for his Pririce, wliom he is 
supposed to-day to have sought ' to murder : — the 
first wound he received is most materially connected 
witH the subject we are considering ; yop may see the 
iffect of it now *• The point pf a sword was im- 

• i • 
. '• IVf r. grbkiuQ put hi«^ baivd ip tjie Prwopefs b^ad, who %\oq^ 
}py him 4t th^ J^ivc of (be Court, 
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pelled against him with tfll the Sotck of a man urging 

his horse in battle. When the Ckmrt put the.Pri^ 

soner under my protection, I thought it my duty ta 

bring Mr. Qine to intpect him iti Newgate; and it will 

appear by the evidence of that e^cc^llent and cohscien** 

tious person, who is known, to be one of the first sliibi* 

tomists in the world, that from thie wound one of two 

things must have happened : either, that by the imme* 

diate operation of surgery the displaced.part of the skull 

must have been taken away, or been forced inward on 

the brain. The second stroke, also, speaks for itself^ 

you may now see its effects. — (Here Mr, Erskine touch* 

ed the head of the PrisaneTn) He was cut acrossail the 

nerves which give sensibility and animation to the 

body, and his head hung down almost dissevered, 

until by the act of surgery it was.ptaced in the posi^ 

tion you now see it ; but thus, almost destroyed, he 

still recollected his duty, and continued to maintain^ 

the glory of his country, when a sword divided the 

membrane of his neck where it tern^inates in the 

head ; yet he still kept his place though his helmet 

had been thrown off by the blow, which. I seconcQy 

described, when by another sword he was cut . into 

the very brain — ^you may now see its membrane un- 

oovered. Mr. Cline will tell you that he examined 

these wounds, and he can better describe them ; I 

have m}'self seen them, but am no surgeon : from 

bi^ evidence you will have to consider their conse- 

quences. It may be said that many soldiers receive 

giievous wounda withoat thdr producing insanity. 
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So they may undoul^Mdly ; but vtk kre hfsre upon the 
/aci. There waB-i^ di^ciis^ion the ^tber day^ on whe<* 
ther a man, whohad l>een seemingly hurt by a &II 
beyond remedy^ tx>vid get up and walk r the people 
around said it wds impossiUe ; but he did get up and 
walk, and so there was an end to the impossibility* 
The effects of the Prisoner's wounds were known by 
the immediate event ef insanity, and Mr. Cline will 
tell you that it would have been strange indeed if an-y 
other event had followed. We are not here apo» 
a case of insanity arising from the spiritual part 
of man, as it may be affected by hereditary taint— • 
by intemperance, or by violent passions, the ope*^ 
rations of which are various and uncertain ; but we 
have to deal with a species of insanity more resem- 
bling what has been described as ideocy, proceedings 
from original maU organization. There the disease is, 
from its very nature, incurabiei and so where a man 
(libe the Prisoner) has bfecome insane from violence 
to the brnin^ which per^aHenth/ affects its structure, 
however such a man may appear occasionally to 
others, his disease is hmnovalle ; and if the Prisoner, 
therefore, were to live a thousand years, he n«;er' 
could recover from the ccmsequence of that day. 

But this is not all. Another blow was still aimed' 
^him, which he held up his arm to avoid, when his 
hand Was cut into the bone. It is an afflicting sub- 
ject. Gentlemen, and better to be spoken of by 
those who understand it ; audi to lenid all further de-» 
scription, he was then thrust almost through arii 
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through the body with a bayonet, and left in a ditch 
amongst the slain. 

He was afterwards carried to an hospital, whers 
he was known by his tongue to one of his country* 
men, who will be examined as a witness, who found 
him, not merely as a wounded soldier deprived of 
the powers of his body^ but bereft of his senses for 
ever. 

He was affected, from the very beginning, with 
that species of tnadness, which, from violent agita* 
tion, fills the mind with the most inconceirable ima- 
ginatidns, wholly unfitting it for all dealing with 
human affairs according to the sober estimate and 
standard of rea^oit. He imagined that he had con^ 
stant intercoui-se with the almighty Author of ali 
thmgs % tbat the worJdwas coming to a condusicm ;. 
and that, like our blessed Satiour, he was to sao*!^ 
fice himself fdr. its salvation; and so obstinately did 
this morbid Inmge continue, that yon wiH be con* 
vinced he wertt to the theatfe to perform, as he ima- 
gined, that blessed sacrifice ; and, because he would 
not be guiltjr of suicide, though called upon by the 
imperious voice of H^^en, he wished that by the 
appearance (rf* crime his life miglit be taken away from * 
him by others. This bewildered, extravagant spe- 
cies of madness appeared immetiiately aft^f hi^ 
woutids on his first entering the hospital, and on the 
very same accoi^nt he was dlsqhafged from ' the army 
on his return to England, which the Attofn<^-Ge- 
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neral very honourably and candidly seemed t^ in'*- 
timate. 

To proceed with the proofs of his insanity down 
to the very period of his supposed guilt. This un- 
fortunate man before you^ is the father of an in£int 
of eight months ; and I have no doubt, that if the 
hoy had. been brought into Court (but this is a^ 
grave place for the consideration of justice , and not 
a t/ieatre for stage, effect) — I say, I have no doubt 
whatever, that if this poor infant had been brought, 
into Courts you would have s^tn the unhappy father 
wrung with all the emotions of parental affection : 
yet^ upon the Tuesday preceding the Thursday 
when he went to the playhouse, you will find his 
disease still urging him forward, with the impres- . 
sion tliat the time was come, when he must be de- . 
stroyed for the benefit of mankind ; and in the con- 
fusion, or rather delirium of this wild conception, 
jhe came to the bed of the mother, who had this 
infant in her arms, and endeavoured to dash out its 
brains against the wall. . The family was alarmed— 
and the neighbours being called in, the child was, 
with difficulty, rescued from the unhappy parent, 
who, in his madness, would have destroyed it. 

Now . let me, for a moment, suppose that he had , 
succeeded in the accomplishment of his insane purr- 
pose ; and the question had been, whether he was . 
guilty of murder. Surely the affection for this in- . 
fant, up to the very moment of his distracted vio- 
lence, would have been conclusive in his favour : but 
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ilot moft SO thati His loyalty to the Kiog, and his 
attstchflfieht to the Dake of York, as applicable to 
die case before os ; yet At that very period^ even of 
extreme distracti<^, be conversed as rationally on all 
other tubfeots, «s he did to the Duke of York at 
the theatre. The Prisoner knew pterfectly that ht 
was the husband of the woman, add the father of 
the child ; — the tears of affection ran down his face 
at the very moment that he was about to accomplish 
its destruction ; but during the whole of this scene 
of horror, he was not at all deprived of memory, in 
the Attorney-Generars sense of the expression : he 
could have communicated, at that moment, every 
circumstance of his past life, and every thing con- 
nected with his present condition, except only the 
quality of the acS he was meditating. In that, he was 
under the over-ruling dominion of a morbid imagina- 
tion, and conceived that he was acting against the dic- 
tates of nature, in obedience to the superior commands 
of Heaven, which had told him, that the moment 
he was dead, and the infant with him, all nature 
was to be changed, and all mankind were to be re^ 
deemed by his dissolution. — There was not an idea 
in his mind, from the beginning to the end, of the 
destruf^on of the King ; on the contrary, he always 
maintained his loyalty — lamented that he could not 
go again to fight his battles in the field — and it will 
be proved, that only a few days before the period in 
questioa, being present when a song was sung, in<« 
decent, as H regarded th^ person and condition of 
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Hi$ Majesty^ he left the room with loud ex^emons 
of indignation, and immediately sung, God save the 
S^ingf with sdt the enthn&ia$in of an old soldier, who 
had bled in the service of his country. 

1 confess to yoU| Gentlemen, that this last cir* 
cumstance, which may, to some, appear insignifi- 
cant, is, in my mind, most momentous testi- 
mony ; because, if this man had been in the habit 
of associating with persons inimical to the go* 
vernment of our country, so that mischief might 
have been fairly argued to have mixed itself, with 
^dness (which, by the bye, it frequently does) ; if 
it could in any way have been collected, that from 
his disorder, more easily inflamed and worked upon, 
be had been led away by disaffected persons, to be- 
come the instrument of wickedness $ if it could have 
been established that such had been his companions 
and bis habits, I should have been ashamed to lift 
i:^ my voice in his defence. — ^I should have felt, that, 
bowever his mind might have been weak and dis* 
ofdered, yet if bis understanding sufficiently e;iisted, 
to be methodically acted upon as an instrument of 
malice, i could not have asked for an acquittal : but 
you find, ou the contrary, in the case before you^ 
that, notwithstanding the opportunity whi^ the 
Crown has had, and which, upon all such occasions, 
it justly employs to detect treason, either against the 
person of the King, or against his government ; lic^ 
one miness has bed9 able to fix upon the Prisoner 
bftfore you, any one companion, of even a doubtful 
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description, or ^nj^'.ooe expression * from which 4U- 
loyalty c^uld hq iafer]red ; whilst the whole his^ry 
of his life repe\$ ^he imputation* His courage in 
defence of thfi Kii>g and his dominioqs, and l\\s{ Si(^ 
fecti^n for bi^ spQy in fuqh ufHinswerable evid^pce, 
all spe^ik alou^ ^inst th^ presumption that be wept 
to thi) theatre with {i piischievo^ iq^ention, 

Tq repur ag^JQ. to the evide^qe ^of Mr. -Richard^ 
woa, filio . deHi^r-ed most hQnourabl^ .and impartial 
tes^nipny : I certainly am obliged to admit^ .that 
wh^t.a prisQner say$ foi; himselfi when coupled at the 
very time with an overt act of wickedness, is no 
evidoaoe whatever* to alter the obvious quality of )the 
act he ha^ copuanitted. — ^If, for instance, I who arQ 
now addressing yoo, .had lired the same pistol to- 
wards the ho\ of the King-— and, having bf en drag 
ged undtn* jLbe orchestra, and secured for criminal 
justice, I had said,- that I had no in|eiiti<xi to kill the 
King, hut was weary of my life, and meant to b^ 
condemned aa guilty ; would any man who was not 
hiin^lf insane, consider that as a defence ? Certainly 
not ; because it would be without the whole founda- 
tion of the Prisoner's previous condition ; part of 
ivhicb it is even difficult to apply closely and directly 
by strict evidence, witliout taking tiis undoubted in- 
anity into consideration ; because it is his unqi^iesr 
tbn^ble insanity which alone stands the ^fRisions jof 
his mind with sijicerity and. truth. 

Xhe idea which had impressed itself,, but in n^q^ 
confused images, upon this uftfortupate , man^ wa|S, 
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that he must be destroyed^ but aughi not to destroy him" 
self. He^once had the idea of firing over the King^s 
carriage in the street; but then lie imagined he shooM 
be rtnmedtatdy killed, which was not the mode of pro- 
pitialioR for the world-^and as our Saviour, before 
'h^s pHssIon, had gone into the garden to pray, this 
fallen and afflicted being, after he had taken the in- 
fant out of bed to destroy it, returned a!so to the 
garden, saying, as he afterwards said to the Duke of 
York, •« that all was not over — ^that a great work 
*^ was to be finished :" — and there he remained in 
prayer, the victim o( the same melancholy visitation. 
Gentlemen, these arc the facts, freed from even 
the possibility of artifice or disguise ; because the 
testimony to support them will be beyond all donbt ; 
and in contemplating the law of the country, add 
the precedents of its justice, to which they must be 
applied, T find nothing to challenge or question — ^I 
approve of them throaghout — ^I 8tri)scribe to all that 
is written by Lord Hale — ^I agree with al! the autho- 
rities, cited by th* Attorney. General, from Lord 
Goke ; bat above alt, I do most cordially agree in 
t^e instance of convictions by which he illustrated 
them in his able address* I h^re now lying before 
The the case of Earl Ferrers : unquestionably there 
. could not be a shadow of doubt, and none appears 
to have been entertained, of his guilt.-**I wish, in- 
deed, nothing more than to contrast the two cases ; 
and so far am I from disputing either the principle 
of that condeinuatioR, or the evidence that was the 
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foundation of it^ that I invite you to examine whe« 
ther axiy two instances in the whole body of th^ cri- 
iniaal' law^ are more diametrically opposite to each 
other, than the case of Earl Ferrers and that now 
before you. Lord Ferrers was divorced from bi» 
wi£s by act of Parliament ; and a person of the name 
of Johnson^ who had been his steward, had taken 
part ijvith the lady, in that proceeding, and had con- 
ducted the bii^ess in carrying the act through the 
two Houses. Lord Ferrers consequently wished to 
turn ham out of a farm which he occupied under 
bim ; but his estate being in trust, Johnson was 
^ppcHted by the trustees ii> his possession : there 
were, also, some differences respecting coaUmines ; 
and in consequence of both transactions, Lord Fer- 
rers took up the most violent resentment against 
him. Let me here observe. Gentlemen, that this 
iifM not a resentment founded upon any illusion ; not 
a resentment forced upon a distempered mind by fkU 
laciousr images, but depending upon acituil ctrcum-- 
stances and real facfs ; and acting like any other 
man under the influence of malignant passions, he 
repeatedly declared, that he would be revenged on 
Mr. JFohnson, partiQularly for the part he had taken 
in depriving him of a contract respecting the mines^ 
Now suppose hord Ferrers could have showed that 
no<^fl^nce with lV|[r, Johnson had ever existed regard^ 
ing his m(^ at all-^hat Mr, Johnson had never been 
his steward^-^and that he had only, from delusion, be-^ 
Jievc^ go nyhw tiis situation in life \\^ quite di(fc:rent* 
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Suppose, further, that an illtisive imagination had 
alone suggested to him that he had been thwdrted 
by Johnson in his contract foir these coaUmlhisf, 
there never having been any contract at all <x)r od^t- 
mines ; in short, that the whole basis of hiS cii- 
mity was without any found*ition in nature, and hfed 
been shown to have been a morbid image imperiously 
fastened upon his mind, — Such i case as thdt wouM 
have exhibited a character of insanity irt Lord Frt*-*- 
^ers, extremely different from that in whicih it ^irtBi 
presented by the evidence to his peer^. l^efore 
THEM, he only appeared as a man of turbulent jiW* 
sions ; whose mind was distiifbt*d-by no fatldcloM 
iiliages of things without existent*; \<iiose quafi*! 
tvith Johnson was founded upon no //ifiW/owi, blit updtt 
lixisting facts ; and whose resentment proceedfed fiS 
the fatal consurhmation with all the ordinary indiCft^ 
tions of mischief and malice ; and who ctoAdUcled 
his own defence with th* gi*e^tefet d^jctti^ty arid sK!K 
Whothew could lyouBT f HA't IiOKdFmeer* WAi 
A MtiRiiEREn ? When thfe act was dbne, Ke said, ** I 
am glad I hkve done it. He was a villaih, and I 4m 
i-evenged ;'* but wh6n hd aftierwat^s sAw that tbtf 
\vourid was ^i^obably ihorlal, ahd that it ih^olvfed 
consequences fatal to ftims^,' We desireid the surgeoii 
to take all possible care of his patient — atid, fcroYKSd6us 
of his crime, kept at bay" the wen who <**«* Wftft 
arms to arrest him ; showing, from tHe hi^iiiyitt^do 
the end, nothing that does not^geniHlly ao66tAjjany 
the cri4ne fpr whiph he w?is coJidSmned, He'vv^ 
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pro^l^eAy to' lie 9aile,/to be a tnnh subjeibt to tinreafioni^ 
«hhr pre)udtoes, addkited to absurd practices, Md 
ngitated by vioient pas^ons ; but the act was [tiKA 
(lone Udder tlie dominion of uncontroUable disease { 
and ndiethar the niischiefand malice were substantive^ 
Of' marked in. the>mind>of a man wh<»e passbns bor^ 
4fiiiBd upon, or even amounted to insanity, it did iioi 
eoiivince the Loi^, that, under aH' the dycom- 
stances of the case^ lie was not a f|t object of cri:- 
nnnal justice* 

Iff- the same manner, Arnold, who shot at Lord 
Onslow, and who was tried at |Cingston soon after 
the Bi«j& Act passed on < the accessi6n of George L 
^niCh>sIow having been very vigilant as a mragistmtfe 
in JQppressing clubs^ which were iic^sed to havit 
ftwen 6et on ibot to disturb the liew govern mend^ 
Arnold had frequently been heard to declare, th^ 
ijmA Onsbw would ruin his country •, and although 
lie 4ippeared, from the^vidence^ to be a man of most 
•4»itd''and turbulent m.anyieic^ yet the p^ple round 
•Guiidirofd^ who knew him, did not, in general, con- 
^d^ him to be insane. — His Counsel could not 
idiow, that any morbid deltmon had ever oversha^ 
dowed his un^rstanding. — ^They could not show, as 
I shally that just before he shot at Lord Onslow, he 
had endeavoured to destroy his own beloved child, 
it was a case of himan resentment. 

I might mstii]Oe> aho, the case of Oliver, who 
was indieted <&r the murder of Mr. Wood, a potter, 
in Staflfoitdshii^. Mr« Wood had refused his daugh- 
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ter to this man in mtrriage. My fiiend Mr. MMkt 
ML3 Counsel for him at the ftttizes. He had been 
employed as a surgeon and apothecary by the fiidier, 
y/ho forbid him his house, and desired him t&hring 
in his bill for payment; when, in the agony (^dis* 
appointment, and brooding over the injury he had 
sufiered, on his being admitted to Mr. Wood to 
neoeive payment, he shot him upon the apot. Thm 
trial occupied great part of the day ; yet, for ^my 
own part, I cannot conceive that there was any 
.tiling in the case for a Jbry to deliberate ofi«««-^He 
was. a man acting upon existing facts ^ and upon Att« 
iitan resentments connected with them. He was at 
the very time carrying on his business, which r&- 
quif ed learniiig; and reflection^ and, indeed, a reach 
,of mind beyond the ordinary sUmdard, being trusted 
jbyiill who. knew, him, as a firKtiser in medietne. 
Neither did be go to Mr. Wood's under tfao vsAxi^ 
ence of iUmion ; but he went to destroy the lile of 
a man who was placed eiUKHly in the circun^tsiiofis 
which the mind of the criminal represei^ted htta* 
iHe ivient to execute vengeance on him for refnsii^ 
mhi% daughter • In such a case there mfght, no 
doubt, be passion ap^proachiug jto frenzy ; but there 
1. wanted that characteristic of madness to emdnoipate 
^him fi'om criminal justice. % 

There was another instanoe of this description in 
the case of a most unhappy ;womai), who was fried 
in Essex, for the murder of .Mr. Errington^ who bad 
seduced and abandoned her and the .ohildrefi sbci had 
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barne to bkn* It must be a eooHoIation fd those who 
prosecuted her^ that she was acquitted^ as 9he is at 
f hiis tiai<( in a ntost midoubted and deplorable state 
o{ iiaswity ; but I.eDOfess, if I Had been upon the Jury 
V^bo tried her,. I should have entertained: great 
doubts and djificalties : for although the unhappy 
woman bad before exhibited rstiPortg maries of insamty 
rising from grief and di^ppoiataiejit ; ytt ah* acteil 
upon facu and ^ircumiitmcei, which had an e^l- 
ffice, and which were calculatedj upon the c^dioaryr 
prindples of human action, to product the most 
vicdent resentment. Mr. Brrington having JMSt east 
h^r off, and married another woman, oir ts^l^en her 
under his protection, her jealousy wa$ es^nted t0 
such 'a pitch as occasionally t6 overpower her utidm^ 
Adding ; but, wheu she Went to Mr. Errififton^a 
house, where ^e shot him, she went witb^ the iex» 
press and ddiberate purpose ^ shooting himt' 7b«l 
fact was unquestionable^ she went there with ^ re« 
eentmentJong rankling in her bpsom, bottomed on 
sin existmg foundation ; she did not act under <i 4^ 
lurioHf thai he had deserted her when he had not^ 
but took revenge upon him l^ an actual dei^ion $ 
but still the Jury, in the humane consideration c^heif 
smSerings, pronounced the insanity to be predonnnant 
pi^er resentment, and tb^ toquitted her. 
. But let me suppose (which woukl liken it to the 
case b^ore us), tibat she bad nefer. cqhftbittd wik|i 
Mr. Brrii^fton ; that she never had had children by 
iiim i mA, ^ons^nently, th^t he |ieit||^ hs^i nSM* 



<oulti poi^ibTy have'deiertedor inj&udd im. — Lbt iHe 
08ppo$e, in short j tb^ she had never ^seen bim in 
b^r 'hfey but that hep reset^tmeht hbd been founded 
M Ihe lAOt^d deluBtbn tbat Mr. Blnii^ftoii, who 
IM: t^etefr$ii9xi her, had toM thd aiilhDr of all hei* 
iif!$fi(Agip ' ^nd somma ^ add that, uikler that diseased 
'impvt^icm, dhe kad ^hm'him. If tbat had^eeu ehe 
i»»y Gieiik)erneti) «be woir)^ ^e biseti^ atqditted 
ispM tht ^nmg) und no Judge would have sat to 
Uy 40^ a 'tafude 2 fb6 n^f iVa?^ would bave been 
d^Mvityclvftracteristic of ffiadnet^, bebauae^ bain^ 
ibMdtid vpoii iiothli^ e^i^ing, k OOuid not faav« 
l^roceedbd ffom tnaliOfe^ whicfa tibe Imi'rdquirefrtoM 
Aarged'^txS prov^^d^ kk evtry ctifie ^ murdar) as th« 
ibundfiitkm of a couyt^doiK 

< IjCS'^^ f^ow recur to t¥fe oiusa «t« ai^ engaged in^ 
nUKi ^airiitte it i^on t\wst pr^noipkus* l^ whick I am 
#aaidy to sland or fal^ in the judgment ^ the 
Gfchift. • 

'lt<^o hA^*a fWan before you who %iU iij^pebr^ upon 
^ evidence, to baw received thom altnoet deadly 
Wounds which I described to you^ produoing the im- 
tnediele and imiM^veafale ^{S^ctB which the eminent 
te!^<5bA5 whose name I Imve mentiotied^ will prov« 
thM nh^ ccuM m)t b«ft have produced ; it wtti ajp» 
pear^ that fiimi that peitdd he was visited with th€ 
fli^efNist pdFOxyarM wf itnadnesa^ and waa repeaiadly 
0(Hi!fiiMtf i^Uih lill<ttot(iatiaioti whkh itvts neoasaary to 
jp^adse upon luDi^ios % yet what is quite daciafare 
INfaiasi the im|Hitut|oii 0f treason agmnst tho person 



<rf lh6 Itmg^, his loyalty rievAr forsook hiim.*^ine 
6^ ittfeane, it was • his very chanfadtmstto.to lOve hi» 
sdv^r^ign and his country^ although the dektsic^isi 
¥>h1ch'<Mgtratted ' him were sotnelinies, iu othir t^*- 
^^tts;' ks tcmtradldtcfty « they were violent. . 
'^ (!)f tMfii ind^^i«€eihcy there was a most*. strikiOgj 
)M$tbA66 oh .0tAy the. 'Tuesday before the Tbwsdigii 
fti^q^sliofl^y tfhtfh iti^rtl b&prbVed^ that he tv^$ift m 
^ee- ofT^ ^uelet^ tvho had beep committed bytjikit^ 
I>uke of Portland as a .'kitiatie. Thta lAanbudT^cA 
op dn idea ^lat our Saviour's second advent, «nd .tbQ 
^issototioti of att human things, were at hmd; t^nd 
d(Mfiversed vil this strain of madness: thia mil^nH 
it^}fwith tde insane dehH^ion of tibe rPri^neis b^ 
immediately broke <!^ut upoii the* eobjtet of Ym^ owt| 
propitiation atkl sacrifice for mankind, althoughptily 
Cfee day bef6r6 ti« bad ejcdaimed, that the Viiigia 
Mary was '6 whore ; that Christ was a b&st^ iJOM^ 
QoA was a thief ; and that he and this Triielet (^ii^^ 
to live with him at White Conduit House, artd th^rd 
Co be enthroned together. His mind, in short, It^aa 
l>verpowered and overwhelmed with distraction*^ 
*> The chatge against the Prisoner is the overt #cA 
ef compassmg the death of the King, in ^riilg*]| 
^sltol at His M^eMy — an act whieh only diffors ffoM 
biufder inasmueh as the bar^ oompasaing ii^e^f^pt 
the accomplishment of the maii^ant purpose $. an^ 
it will be your office, uhder the advice of the ^Q^^ 
to decide by your verdict to which of the two Jmpolsf* 
<t»f the mfiud you refer the act hi question: y^ 
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will have to decide, whether yoa attribute it wholly 
fo mischief and malice^ or wholly to insanity^ or to 
the one mixing itself with the other. If you &pd 
k attributable to mischief and malice ofily^ mr the 
MAX DIB. The law demands hi$ death for tbe^ 
public safety .•*-If yoa consider it as conscious maHce 
And mischief mixing- itself with ioBamty, I leave bini 
hi the hands of the Courts to say bow he Is to be; 
dealt with ; it is a question too difficult for me«-*4 
4o not stand here to disturb the order of society^ or 
to bring x^n fusion upon my country ; but, if you 
find that the act was committed wholly under the 
dominion of insanity ; if you are sMiafied that he 
went to the theatre contemplating bis own destnic^r 
tion only s and that, when he fired the pistol, he 
did not maliciously aim at the person of the King*— 
you will then be bound, even u|K)n the princi}J(9 
^bich the Attorney-General himself humanely and 
hottourably stated to you, to acquit this most un^ 
happy Prisoner, 

' If, in bringing these considerations hereafter to 
the stmdard of the evidence, any doubts shpuld 
ooeur to you on the subject, the question for ypur 
4e6ision will then be, which of the two alternative 
ik the most probable — a duty which you will p^rfonn 
hy the exercise of that reason x>f which, for wise 
purposes^ it has pleased God to deprive the upfor* 
tonato man whom you are trying ; your sound un- 
derstandings will easily enable you. to distinguish m« 
J^itie^j^ whi^ are misfurtun^^, froni moxives, w^ipb 
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are crimes. Before the day ends the evidence will 
be decisive upon this subject. 

There is, however, another consideration which I 
ought distinctly to present to you ; because I think 
that more turns upon it than any other view of the 
subject: namely, whether the Prisoner's defence 
can be impeached for artifice or fraud ; because I 
admit, that if, at the moment when he was appre«- 
iiended, there can be fairly imputed to him any pre- 
tence or counterfeit of insanity, it would taint the 
whole case, and leave him without protection ; ijiitt 
for such a suspicion there is not even a shadow of 
foundation.— It is repelled by the whole history and 
character of his disease, as well as of his life, inde^ 
petident of it. If you were trying a man under the 
Black Act, fbr shooting at another, and there was a 
doubt upon the question of malice ; would it not be 
important, or rather decisive evidence, that the Pri- 
soner had no resentment against the Prosecutor — ^but 
that, on .the contrary, he was a man whom he had 
always loved and served ? Now the Prisoner was 
tnaimed, cut down, and destroyed, in the sisrvice of 
the King. 

Gentlemen, another reflection presses very strongly 
on my mind, which I find it difficult to suppress.. 
In every state there are political differences and par- 
ties, and individuals disafiected to the system of go- 
vernment under which they live as subjects. There 
are not many such, I trust, in this country ; but 
whether there are many or any of such persoiijs, 



there i$ due otrcufd&Unqe; which has - peculiarly . dis^ 
tinguished His Majesty's life and veign> and which iis 
{n itself W a host in , the Prisoner*^ defence : — sitlce, 
amidst, all the treasons and a}!, the seditions wbi<^ 
have been charged on. reibrmers pf government f^ 
-cofifipiracies to disturb it, no hand or voice h^s been 
lifted up 9gainst the. person of . the King : ther^ 
have, indeed, been unhappy lunatics who, fri^ifft ' 
ideas too often mixing themselves with insanity, liavf^ 
intruded themselves into the pal^^e — but np malicii^UB 
attack has ever been made upon the King, to be 
settled by a trial : His Majesty's character and con— 
duct have been a safer shield than guards or \h^th 
laws*— Gentlemen, I wish to continue to that sacr^ 
life that best of ^^^ecprities ; I seek to continue if 
under that protection wliere it has been so Ipng ]»ti^ 
4ected. — ^We are not tp do evil that good JOWy coip^ 
pf it ; we are not to. stretch the laws to hedg^ rcHm4 
the life of the King with a greater security than thajt 
which the Divine jPrpvidence has so happily realised* 
Perhaps there is no principle of religion tnor^ 
atrpngly inealpated by the sacred Scriptures than by^ 
that beautiful and encouraging lesson of our Saviour 
himself upon confidence in the divine protection: 
*^ Take no heed for ypur life, what ye shall eat, or 
*^ wh^t ye shall drink, or wherewithal ye shall k^ 
*^ <;Iothed ; but seek ye first the kingdom of God^ 
** and all these thingfi shall be added uh to you." -gy 
which it m undoubtedly not intended tliatwe are.t? 



disregard the •cgofiorva.ti^ti. ofvW^ pr ikbfkfiglficH 
tbcr ima<>8 neqossary for its. w^tenUtioii ; jnor. ^^u^ 
we are to be careless of wi^ia^vee xnay cODtn)>^te <<i 
oiir cpfiifort «(i»d happ^neas-^but tb^t we ^puU Uf 
cpntwtii^d .t9 receive tbemos they are gly^ t9<ii% 
and not seek them in th^ viohtion of the tgi^ w# 
order appointed for the government of the world, — 
On this principle nothing can more tend to the 
security of His Majesty and his government, thaa 
the scene whichthis day exhibits in the calm, hu« 
mane, and impartial administration of justice ; — and 
if, in my part of this solemn duty, I have in any 
manner trespassed upon the just security provided 
for the public happiness, I wish to be corrected. — I 
declare to you, solemnly, that my only aim has beea 
to secure for the Prisoner at the Bar, whose life and 
death are in the balance, that he should be judged 
rij^dly by the evidence and the law. — I have made no 
apipeal to your passions — ^you have no right to exer- 
Cise them. This is not even a case in which, if the 
l^risoner be found guilty, the royal mercy should be 
counselled to interfere : he is either an accountable 
being, or not accountable ; if he was unconscious of 
the mischief he was engaged in, the law is a 
corollary, and he is not guilty; but if, when the 
evidence closes, you think he was conscious, and ma- 
liciously meditated the treason he is charged with, it 
is impossible to conceive a crime more vile and de« 
testable ; and I should consider the King's life to be 
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31 attended to, indeed, if not protected by the foTI 
Tigour of the laws, which are watchful over the se-> 
carity of the nieanest of his subjects* It is a most 
important consideration, both as it regards the Pri-«^ 
aoner, and the community of which hr is a mem« 
ben— 'Gentlemen, I leave it with you. 
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GEORGE STRATTON, HENRY BROOKE^ 

CHARLES FLOYER, AND GEORGE 

MACKAY, ESQUIRES; 



JLS DELIVERED IN THE COURT OF KING*S B£NCH| 
OX THE 6th day of FEBRUARY 1780. 



J HE following Speech was one of the earliest nf 
I^erd Erskine^s appearamces at the Bar^ having been 
delivered iri the Court of King's Bench on the 5th of 
February 1780. It was HM eorr^rehended in the 
farmer vcltmes^ becai^e the su^ect did not range 
within the title qf that collection. 

Time now begim to cast into the shade a proceeding 
which occupied at the moment a great deal of public 
interest and attention^ viz. the arrest and imprison- 
mmt of Ijyrd Pigot^ Governor of Madras^ oy the 
Alqjoritjf of the Coundl of that settlement^ in the year 
1776. 

On their recall to Europe by the Directors of the 
East India Company y a motion was made in the 
House of Commons J for their prosecution by the At^ 
lorney-General, for a high misdemeanor. 

vol. h [d] 
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Admiral Pigotj the brother of Lord Pigot, being 
at that time df mefnier of the Home, and a most 
amiable man, connected in political life with the Op- 
position parly in Parliament, an extraordinary degree 
i^acrimmy arose upon the subject, and the House of 
Commons came to a resolution to prosecute Messrs, 
Stratton, and others, in the Court of King's Bench ; 
and an Information was accordingly Jikd against them 
by the Attorney-QeneraL They were defended by 
Mr. Dunning, and the other leading advocates of 
that time, but were found guilty ; and, on their being 
brought up to receive the judgment of the Court y 
Mr. Erskine, who was then only junior Counsel, made 
the following Speech in mitigation of their punish- 
menf. 

The principk of the mitigation, as maintained by 
Mi\ Erskine, may be thus shortly described. Lord 
Pigot, considering himself, as- President of the Go-- 
vertment of Madras, to be an integral part of it, 
independent of the Coxmcil, refused to put a ques- 
tion for decision by the Board, which the members of 
the Coumil contended it was his duty ministerially to' 
haoejiane; and he also unduly suspended two qfthem^ 
to make up a nwjority in favour of his proceedings. 
Tkis, act of Lard Pigot was held by the Mikity of 
the Council to be a subversion and usurpation of the 
government, which they contended was vested in the 
P}xsident and Council, aitd not in the President 
only J and to vindicate the powers of the government, 
thus claimed to reside in them, they caused Z.ord 
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Figot to be arrested and suspended^ and directe4 the 
act of the Majority of Council^ which Lord Pigot 
refused to execute^ to be carried into exepution. It 
was, of course, admitted that this act was not legally 
justifiable; that the Defendants were properly con- 
meted, and must, therefore, receive some punish- 
ment from the Court ; but it was contended in the 
following Speech, that the Court was bound to re- 
inanber and respect the principles which governed our 
ancestors at the Revolution, and which had dictated 
so many acts of indemnity by Parliament, when per- 
sons, impelled by imminent necessity, had disobeyed 
the laws. 

The Defendants were only fined one thousand 
pounds, without any sentence of imprisonment. 



SPEECH 



35 



SPEECH 



FOR THB 



COUNCIL OF MADRAS, 



IN MrriGATION OF PUNISHMENT. 



I7£VBR BEFORE PRINTED. 



My Lord^ 

I REALLY do not know how to ask^ 
or even to expect3 the attention of the Court ; I am 
sure it is no gratification to me, to try your Lord- 
ships* patience on a subject so completely exhausted ; 
I feel^ besides, that the array of Counsel assembled 
on this occasion, gives an importance and solemnity 
to the conviction which it little deserves, and carries 
the air of a painful resistance of an expected punish- 
ment, which it would be a libel on the wisdom and 
justice of the Court to expect. 

But in causes, that, from their public nature^ 
have attracted the public notice, and in which public 
prgudices have been industriously propagated and 
inflamed, it is very natural for the objects of Jtbem 
to feel a pleasure in seeing their actions (if they will 
^r a naked inspection) repeatedly stripped of the 

7} 2 
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disguise with which the arts of their enemies had co- 
vered them, and to expect their Counsel to be, as it 
were, the heralds of their innocence, even after the 
minds of the Judges are convinced. They are apt, 
likewise, and with some reason, to think, that, in 
this stage of a prosecution, surplusage is less offen- 
sive, the degree of punishment not being reducible 
to a point like a legal justification, hut subject to 
be softened and shaded away by the variety' of views 
in which the same facts may be favourably and justly 
presented, both to the understanding and the heart* 
Such feelings, my Lord, which I more than guess* 
are the feelings of my injured Clients, niust be my 
apology for adding any thing to what my learned 
leaders have already, I think, unanswerably urged 
in their favour. It will be, however, unnecessary 
for me to fatigue your Lordship with a minute re- 
capitulation of the facts ; I shall confine myself to 
the prominent features of the cause. 

The Defendants are convicted of having ^assumed 
to themselves the power of the Government of Ma- 
dras, and with having assaulted and imprisoned 
Lord Pigot. I say, they are convicted of that, be- 
cause, although I am aware ihat the general verdict 
of Guilty includes^ likewise, the truth of the first 
count of the Information, which charges the obstruc- 
tion of Lord Pigpt in carrying into execution the 
speoific orders of the Company, yet it is impossible 
that the general verdict pan at all embarrass, the 
Court in pronouncing judgment, it being notorious 
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on the face of the evidence, first, that there were 
no direct or specific orders of the Company touchhig 
the points which occasioned either the original or 
final differences, the Rajah of Tanjore being, before 
the disputes arose, even beyond the letter of the in- 
structions, restored and secured. Secondly, that 
the instructions, whatever they were, or however to 
be construed, were not given to the single construe-* 
tion of Lord Pigot, but to him and his Cotmcil, like 
all the other general instructions of that Govern* 
ment. 

The Company inclined that the Rajah of Tanjore 
should be restored without infringing the rights of 
the Nabob of the Carnatic ; but how such restocatioa 
and security of the Rajah could, or was to be effected 
without the infringement of those rights of the Na- 
bob which were not to be violated, the Company 
did not leave to the single discretion of Lord Pigot, 
but to the determination of the ordinary powers of 
the Government of Fort Saint George, acting to the 
best of their understandings, responsible only, like 
all other magistrates and rulers, for the purity pf their 
intentions. 

It is not pretended that the Company*s instruction^ 
directed the Rajah's security to be effected by the 
residence of a civil chief and council in Tanjore, or 
by any other civil establishment whatsoever : on the 
contrary, they disavow such appropriation of any 
part of the revenues of that country ; yet the resisting: 
m anil establishment in the persm of Lgrd PigdCs] 

V 3 



3S MR. brskinb's spbbch for 

son^in^lato, Mr. Russel, destined too by the Company 
Jbr a different and incompatible service^ is the specific 
obstruction which is the burden of the first count of 
the Information^ and which is there attempted to be 
brought forward as an aggravation of the assumption 
of the general powers of the government ; the ob- 
straction of what was not only not ordered by the 
Company^ but of which their orders implied, and in 
public council were admitted by one of Lord Pigofs 
adherents to imply^ a disapprobation and prohibit 
tion, 

The claims of Mr. Benfield^ the subject of so 
much slanderous declamation without proof, or at- 
tempt of proof, and, what is more extraordinary, 
without even charge or accusation, are subject to 
the same observations: the orders to restore the 

e 

Kajah to the possession of his country, certainly did 
not express, and, if my judgment does not mislead 
me, could not imply, a restitution of the crops sown 
with the Prince's mon^, advanced to the inhabitants 
on the credit of the harvest, without which^ universal 
&mifie would have ensued. 

Had the Nabob, indeed, seized upon Tanjore in 
defiance of the Company, or even without its coun- 
ienknce and protection, he would, no doubt^ have 
been a maid fide possessor quoad ell transactions 
concerning it with the Company's servants, whatever 
the justice of his title to it might in reality iiave 
been ; and the Company's governors^ in restoring the 
j^ajah/'paying no respect to such usurped possessions^ 
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would have teeu'^justifiaiWe in telling atiy ^umpbau 
who had lent his money on the security of Tarrjore-— * 
Sir, you have lent your money with yoar eyes open^ 
to a person, whose title you knew not to be i^atifie^ 
by our approbation, and we cannot, therefore, con- 
sider either his claim or vours derived from it. fiut 
when the Nabob was put into possession by the 
Company's troops ; when that possession, so ob- 
tained, was ratrffed in Europe, at least by the silenc6 
of the Company, no matter whether wisely or un- 
wisely, justly or unjustly ; and, after the Nabob had 
been publicly congratulated upon such possession, by 
the King's plenipotentiary in the presence of all the 
neighbouring princes in India ; I confess I ain at a 
loss to discover the absurdity (as it has been called) 
of the Nabob's pretensions ; and it must be remem- 
bered^ that Mr. Benfield's derivative title was not 
the subject of dispute, but the title of the Nabob, 
his principal, from whence it was derived ; I am, 
therefore, supported by the report of the evidence, 
in saying, that it does not appear that the differ- 
ences in Council arose, were continued, or brougHt 
to a crisis, on points where Lord Pigot had the 
Company's orders, either express or implied, to 
give any weight to his single opinion beyond Ihe 
ordinary weight allotted to it by the constitution of 
the settlement, so as to justify the Court to con- 
sider ihe dissent of the Majority froin his measured, 
tf> be either a crittiinal resistance of tKe President, 
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or a disobedience of the Company's specific or ge* 
neral instructions. 

. Thus perishes the first count of the Information, 
even if it had been matter of charge ! But much 
remains behind. I know it is not enough that the 
Company's orders were not specific touching any of 
the points on which the differences arose, or that 
they were silent touching the property of the crop 
of Tanjore, or that the Nabob's claim to it had the 
semblance, or even the reality of justice ; I admit 
that it is not sufficient thai th^ Defendants had the 
largest and most liberal discretion to exercise, if that 
discretion should appear to have been warped by 
)>ad, corrupt, or selfish motives ; I am aware, that 
it would be no argument to $ay, that the acts 
charged upon them were done in resistance of Lord 
Pigot's illegal subversion, if it could be replied upon 
me, and that reply be supported by evidence, ,that 
such subversive acts of Lord Pigot, though neither 
justifiable nor legal, were in laudable opposition to 
their corrupt combinations. I freely admit that, if 
9uch a case were established against me, I should 
be obliged to abandon their defence; because I could 
apply none of the great principles of government to 
their protection ; but, if they are clear of such im^ 

putations, then I can and will apply them all. 

My Lord, of this bad intention there is no proof j 
no proof did I say ? there is no charge !— 'I cannot 

reply to slander here. I will not debase the ^purity 

9( the Court by fighting with the phantoms of pre- 
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j udice and party, that are invisible to the sedate and 
sober eye of justice ! If it had been a private cause^ 
I would not have suffered my Clients, as far as my 
advice could have influenced, to have filed a single 
affidavit in support of that integrity which no com- 
plaint attached upon, and which no evidence had 
impeached; but, since they were- bound like public 
victims, and cast into this furnace, we wished them 
to come forth pure and white ; their innocence is, 
therefore, witnessed before your Lordships, and 
before the world, by their most solemn oaths ; and 
it is surely no great boon, to ask credit for facts 
averred under the most sacred obligations of reli- 
gion, and subject to criminal retribution even here^ 
which you are bound, in the absence of proof, not 
only in duty as Judges^ but in charity as men, to 
believe without any oaths at all. 

They have denied every corrupt motive and pur- 
pose, and every interest, directly or indirectly, with 
Mr. Benfield, or his claims.-^But, says Mr. Rous, 
Benfield was a man of straw set up by the Nabob ; be 
it so ; — r^hey have positively sworn that they had no 
interest, directly or indirectly, in the claims of th$ 
Nabob himself i no interest, directly or indirectly, 
in the property of the crop of Tanjore ; no intetest, 
directly or indirectly, beyond their duty, in the pre- 
ference of Colonel Stuart's appointment to Mr. 
Rossel's ; nor any interest, direct or indirect, in any 
one act which is the subject of the prosecution, or 
whiqh can^ by the most collateral direction^ h% 
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brought to bear Qpon it. Such are the affidavits ; 
and, if they be defective, the defect is in us. They 
protested their innocence to us, their Counsel, and, 
telling us that there was no form in which language 
could convey asseverations of the purity of their mo- 
tives, which they could not with a safe conscience 
subscribe to, they left it to us to frame them in terras 
to exclude all evasion. 

But circumstances come in aid of their credit 
stronger than all oaths : men may swear falsely ; 
men may be perjured, though a court of justice 
cannot presume it ; but human nature cannot be 
perjured. They did not do the very thing, when 
they got the government for which they are sup- 
posed to have usurped it* The history of the world 
does not afford an instance of men wading through 
guilt for a purpose which, when within their grasp, 
they never seized or looked that way it lay. 

When Mr. Benfield first laid hid claims before the 
Board, Lord Pigot was absent in Tanjore, and Mr* 
Stratton was the legal governor during his absence, 
who might therefore have, in strict regularity, 
proceeded to the discussion of them ; but he referred 
them back to Lord Pigot, and postponed thai dis^ 
cussion till his return; when, on that discussion, 
they were declared valid by a legal majority, they 
•neither forced them, nor. threatened to force them 
on the Rajah, but only recommended it to him to 
do justice, leaving the time and the manner to him- 
€fi\{ I andjf when at last they assumed the govern- 
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ment^ they did not change their tone with their 
power ; the Rajah was left unrestrained as b^fore^ 
and^ at this hour, the claims remain in the same si- 
tuation in which they stood at the commencement 
of the disputes ; neither the Nabob nor Mr. Benfield 
have derived the smallest advantage or support from 
the revolution in the government. 

This puts an end to all discussion of Indian po- 
litics^ which have been artfully introduced to puzzle 
and perplex the simple merits of this cause ; I have 
no more to do with the first or second Tanjore war, 
than with the first or second Carthaginian war ; I 
am sorry, however, my absence yesterday in the 
House of Commons prevented me from hearing the 
history of them, because, I am told, Mr. Rout 
spoke with great ability, and, I am convinced from 
what I know of his upright temper, with a zeal, 
that, for the moment, justified what he said to his 
own bosom ; but, if I am not misinformed, his zeal 
was bis only brief ; his imagination and resentment 
spurned the fetters both of fact and accusation, and 
his acquaintance with Indian affairs enabled him to 
give a variety to the cause, by plausible circum* 
stances, beyond the reach of vulgar, ignorant ma* 
Kce to invent. It was calculated to do much mis« 
chief, for it was too long to be remembered, and 
too unintelligible to be refuted ; yet I am content* 
ed to demand judgment on my Clients on Mr. Kous's 
terms: he tells your Lordship, that their inten* 
tions cannot be known till that time when the se* 
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crets of all human hearts shall be revealed, and then, 
in the very same breath, he calls for a punishment- 
as if they were revealed already. It is a new, inge- 
ni#us, and summary mode of proceeding— ^e^/mwwi 
remediunijan assize ofcdnscience. — If it should become 
the practice, which, from the weight of my Learned 
Friend, I have no manner of doubt it will, we shall 
hear such addresses t • Juries in criminal courts' as 
this : — Gentlemen, I am Counsel for the prosecution, 
and I must be candid enough to admit that the 
charge is not proved against the Defendants ; there 
IS certainly no legal evidence before you to entitle 
the Crown to your verdict ; but, as there is little 
reason to doubt that they are guilty, and as this de- 
ficiency in the evidence will probably be supplied at 
the day of judgment, you are well warranted in con- 
victing them ; and if, when the day of judgment 
comes, both you and I should turn out to be mis- 
taken, they may move for a new trial. 
^ This was the general ai^ument of guilt ; and, in 
jthe particulars^ the reasoning was equally close and 
logical. How, says Mr. Rous^ can it be believed 
that the Tanjore crop was not the corrupt foundation 
of the Defendants* conduct, when it appears from 
day to day, on the face of all the consultations, as 
the single object of diipute ? That it was the object 
of dispute, I shall, for argument's sake, admit ; but 
does Mr. Roiis's conclusion follow from the admis- 
W)a of his premises ? ^ I will t^ll him why it doet 
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nol ; it is SO very pkm a reason, that, when he hears 
it, he will be astonished he did not discover it him- 
self. Let me remind him, then, that all the in- 
ferences which connexions with the Nabob so amply 
supplied on the one hand^ connexions with the 
Rajah would as amply have supplied on the other. 
If the Tanjore crop was the bone of contention, the 
Rajah, by keeping ity had surely the same oppor- 
tunity of gratitude to his adherents, that the Nabob 
had to his by snatching if. from him. The appoint- 
ment of Mr. Russel, to the residency of Tanjore-* 
Mr. Russel, the friend, the confident, the son-in- 
law of Lord Pigot — was surely as good a butt for 
insinuation as Colonel Stuart, for the whole Council. 
The ball might, therefore, have been thrown back 
with redoubled violence ; and I need not remind the 
Court, that the cause was conducted on our part by 
a gentleman whose powers of throwing it hack it 
would be folly innve to speak of; but he nobly 
disdained it; he said he would not hire out his 
talents to scatter insinuation and abuse, when the 
administration of right and justice did not require it; 
and his Clients, while they received the fall, faithful^ 
and energetic exercise of his great abilities, admired 
and applauded the delicate manly rectitude of his 
conduct ; they felt that their cause derived a dignity 
and a security from the man, greater than the ad^ 
vocatCy and even than such an advocate^ could bc^ 
Btow. 

I shall fellow the example of Mrr Dunning* God 
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forbid^ my Lord, that I should insult the ashes of 
a brave man, who^ in other respects, deserved well 
of his country ; but let me remind the gentlemen on 
the other side^ that the honour of the living is as 
sacred a call on humanity and justice as the memoiy 

of the DEAD* 

My Lord^ the case^ thus stripped of the false co- 
lours thrown upon it by party defamation^ stands 
upon plain and simple principles, and I shall^ there* 
fore^ discuss it in the same arrangement which your 
Lordships pursued in summing up the evidence to 
the Jury at the trial, only substituting alleviation for 
justification. 

First, In whom did the ordinary powers of the 
government of Madras reside ? 

Secondly, What acts were done by Lord Pigot, 
subversive of that government ? 

Thirdly, What degree of criminality belongs to 
the confessedly illegal act of the Defendants, in as- 
suming to themselves the whole powers of the go- 
vernment, so subverted? I say, so subverted; for 
I must keep it constantly in the eye of the Court, 
that the government was subverted, and was ad- 
mitted by your Lordship, at the trial, to have been 
tobverted by Lord Pigot, before it was assumed by 
the Majority of the Council. 

First, then, in whom did the government of Fort 
Saint George reside ? And, in deciding this ques- 
tion, it will not be necessary to go, as some have 
done, into the general principles of government, or 
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to compare the deputation of a company of merchants 
with great political governments, either ancient or 
modem. The East India Company, being incorpo- 
rated by act of Parliament, derived an authority from 
their charter of incorporation, to constitute inferior 
governments, dependant on them for the purposes 
of managing their^concerns in those distant parts :— 
had the Company, , at the time the charter was 
granted, been such an immense and powerful body 
as it has since become from the trade and prospmty 
of the empire, it might have happened that the 
forms of these governments would have been accu^ 
rately chalbed out by Parliament, and been made 
pgrt of the charter; in which case^ the charter itself, 
would have been the only-place to have resorted to 
for the solution of any question respecting the powers 
of such governments, because the Company, by the 
general law of all corporations, could have made no 
by-laws, or standing orders, repugnant to it ; but, 
on the. other hand, the charter having left them 
at liberty, in . this instance, and not having pre- 
scribed constitutions for their territorial governments 
in India, there can be no possible place to resort to 
for the solution of such questions, but to the com- 
missions of government granted by theCompanjr; 
their standing orders, which may be considered as • 
fundamental constitutions ; and such explanatory in- 
structions as they may, fmm time to time, have; 
transmitted to their servants for the regulation of 

4 
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their conduct ; — by these, and these alone, mu^t 
every dispute arising in the governments of India be 
detern)ined, except such as fall within the cognizance 
of the act of the thirteenth of George the Third, for 
the regulation of the Conipany's affairs, as well in 
India as in Europe. 

First, then, as to the commission of government, 
where the clause^ on which they build the' mgst, is: 
made to run thus : *^ And to the end that he might 
** be the better enabled to manage all the affairs of 
" them the said Company, they appointed certain 
^^ persons, therein named, to be of their Council at 
'^ Fort Saint George." These words would certainly 
imply the President to be an integral and substantive 
part distinct from the Council ; but, unfortunately, 
no such words are contained in the commission of 
government, which speaks a very different language, 
almost in itself conclusive against the proposition 
they wish to establish. The^ words are, " And to 
^* the end that the said George Lord Pigot might be 
" the better enabled to manage all the af&irs of us 
*' the said Company, we do constitute and ordain 
** George Stratton, Esq. to bfe second in our 
'^ Council of Fort Saint George, to wit, to be next 
^^ IN THE CovNciL after our said President George 
^* Lord Pigot." It is impossible for the English 
language more plainly to mark out the President to 
be merely the first in Council^ and not an integral 
substantive part, assisted by a Council ; for, in such 
ease, Mr, Stratton, the senior Counsellor, would. 
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it IS apprehended, be called ihe^rst in Council, in- 
stead of the seconci in Council, to wit, next after the 
President; and this clause in the commission, so 
explained, not only goes far by itself to resist the 
claim of independence in the President, but takes 
ofFfrom the ambiguity and unqertainty which wouU 
otherwise cloud th^ construction of the clause that 
follows, viz. " Ap4 we do hereby give and grant 
*' unto "our said President antji Governor Greorgc, 
•* Lord Pigot, and to our Council afore najned, of 
•* the major part of them^ full ppwer and authority, 
•* &c^" The President and Cpuncil being here 
named distinctly, the word Mem, without the fore- 
going clause, might seem to constitute the President 
an integral part, and separate from the Council ; but 
the President, having been before constructively 
named as the^r^f in Council ; Mr. Stratton, though 
the senior Counsellor, being expressly named the se* 
condy it is plain the word them signifies the majority 
oj such Council J of which the President is the Jirst^ 
and who is named distinctly, not only by way of 
pre-eminence, but because all public bodies are called 
and described by their corporate names, and all their 
acts witnessed by their common seals, whatever their 
inlernal constitutions may be. No heads of corpo- 
rations have, by the common law of England, any 
negative ou the proceedings of the other constituent 
parts, unless by express provision in their charters ; 
yet all their powers are given to them, and exercised 
by them, in their corporate names, which ever makes 
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the head a party, although he may be dissentient 
from the act that receives authority from his name. 

The standing orders of the Company, published in 
l6S7, and 1702, which may be considered as fun- 
damental constitutions, are plain and unequivocal ; 
they enjoin, *^ That all their afijiirs shall be tran% 
'f acted IN Council, and ordered and managed as 
** the Majority of the Council shall determine, 
" and not otherwise on any pretence whatsoever.^ 
And again, " That .whatever is agreed on by the 
" Majority shall be the order by which each one is 
*^ to act ; and every individual person, even the dw* 
" senters themselves, are to perform their parts in tb(^ 
^\ prosecution thereof." 

The agreement of the Majority being denominated 
an ORDER, shows as clearly as language can do, that 
obedience is expected . to their determination ; and 
\t is equally plain, that no constituent n^ember of 
that government can frustrate or counteract such 
order, since each individual, even tlie dissenters thent'' 
selves, are commanded to act in conformity .to it, 
and to perform their parts in the prosecution thereof. 
In speaking to dispassionate men, it is almost need* 
less to add any arguments to show that tbo Pre- 
sident's claim to refuse to put a question, adopted 
by a Majority of Council, stands upon the very same 
grounds as his claim to a negative on their proceed- 
ings, and that, if the first be overturned, the second 
^must fall along with it ; for if he be not an integral 
part of the governrnentt and his concurrence be con- 
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se<^uently not necessary to constitute an act of it, 
then his office as President, with respect to putting 
questions^ must necessarily be ^nly ministerial, and 
he cannot obstruct the proceedings by refusing to 
put them ; for, if he could, his power would be 
equal in effect to that of an integral part ; and it 
would be a strange solecism indeed, if, at the same 
time that all the affairs of the government were to 
be managed and ordered by the opinions of a Ma- 
jority, the President could prevent such opinions 
from ever being collected ; and, at the same time 
|hat their acts would bind him, could prevent such 
acts from ever taking place. But it is altogether 
unnecessary to explain, by argument and inference, 
that which the Company, who are certainly the best 
judges of their own meaning, have explained in ab- 
solute and unequivocal terms, by their instructions 
Bcnt by Mr. Whitehill to Madras, explanatory. of 
the new commission, by which they expressly de- 
clare the governtnent to b^ in the mojor part of the 
Ceuncily giving the Pretsident, or the senior Coun- 
seUor in his absence, a c^^ting vote, and directing 
th€ti wery question propo^isd in writing by any Mem-- 
her of Councily shall be put by the Governor, or^ in 
his absence, by the senior member acting as President^ 
for the time being ; and that eoery question, carried ' 
by- a minority, shall be deemed the act of the Pre* 
sident and Coiindl: Indeed, the uniform determi^ 
i^ions of the Diredtors oh every occasion where ' 
thie^ qo6Stton has been referred to thetti, liav« l>ecin 
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in favour of the Majority of Council ; even so ble 
as the 2 list of April 1777, subsequent to the dUturb^ 
ances at Madras^ it will be found upon their re- 
cords to have been resolved by baHot, ** That the 
** powers contended Jar and assumed ky Lord Pigot, 
'^ are neither known in tlie constitution of the Comr 
^* pani/f nor authorized by charter ^ nor warranted by 
'* any orders or instructions of the Court of Di^ 
'* rectors,'^ It is clear, therefore, beyond all con- 
troversy, that the President and Council were, at all 
times, bound and concluded by the decision of the 
Majority, and that it was his duty to put every ques- 
tion proposed by any member of the Board. 

Had these regulations been made part of the new 
commission, they might have been considered as a 
new establishment, and not as a recognition of the 
former government ; and consequently such regu- 
lations subsequent to the disturbances, could be no 
protection for the Majority acting under the former 
commission ; but the caution of the East India 
Company, to exclude the i)ossibility of such a con- 
struction, is most striking, and remarkable : sitting 
down to frame a new commission under the imme- 
diate pressure of the difRculties that bad arisen from 
the equivocal expressions of the former; they, never- 
theless, adopt and preserve the very same words in 
all the parts on which the dispute arose, the two 
commissions differing in nothing except in the spe- 
cial preamble restoring Lord Pigot ; and the dgect 
of this caution is self-evident, because, if, io^o^of 
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thus preserving the same form, and sending out col- 
lateral instructions to explain it, they had rendered 
the new commission more precise and unequivocal 
by new modes of expression, it would have carried the 
appearance of a new establishment of what the go- 
vernment should in future be, and not as ia recog- 
nition and definition of what it always had been ; 
but by thus, using the same form of commission, and 
accompanying it with explanatory regulations,- they, 
beyond all divSpute, pronounced the former commis- 
sion always to have implied what they expressly de- 
clare the latter to be, as it is impossible to suppose 
that the Company would make use of the same form 
of words to express delegations of authority diame- 
trically opposite to each other. But, taking it for 
argument's sake, to be a new establishment rather 
than a recognition, still il is a strong protection to 
the Defendants. If the question, indeed, was con- 
fcerning the regularity of an act dope by the Majority, 
without the President, coming before the Court by a 
person claiming a franchise under it, or* in any other 
CfViY shape where the constitution of the govern- 
ment was in issue, my argument^ I admit, would not 
hold ; the Court would certainly, in such case, be 
obliged to confine itself strictly to the commission 
of government, and such explanatory constitutions 
as were precedent to the act, the regularity of which 
was the subject of discussion ; but it is very different 
when men ar^ prosecuted criminalty for subverting 
fi constitution^ and abusing delegated authority; 
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they are not to be punished, I trust, for the obr 
scurity of their employers* commissions, if they hiw 
been fortunate enough, notwithstanding sucli ob« 
scurity, to construe them as they were intended by 
their authors : if their employers declare, even after 
an act done, This is what we meant should b^ our go^ 
vernmenty that ought to be sufficient to sanction 
previous acts that correspond with such declaratioos, 
more especially declarations made on the spur of the 
occasion which such previous acts had produced ; 
for otherwise this monstrous suppqsition mqst b^ 
admitted, viz. Tliat the Company had enlarged the 
power of their servants, because they had, in d^fi-* 
lance of their orders^ assumed them when they had 
them not ; whereas, the reasonable construction of 
the 0)mpany*s subsequent proceeding, is this: Ji 
is necessary that our Council, on tite Presidents re« 
fusing to perform his duty, should have such powers 
of acting without him, as tfiey have assumed in ike 
late emergency ; tfie obscurity of our cgmmissi^ms an4 
instructions ^has ajfbrded a pretence of resistance 
which has obliged our servants either to surrender thfii 
spirit of their trusts, or to viqlate ^heform ; topne^ 
vent such disputes in future, we do that, h|th£KTO 
UNKNOWN ; we mak^ a regular fqrn^ of government^ 
and, at the same time, prescribe a rule of action in 
case it should not act up tQ ihe end of its present in^ 
stitution^ to prevent, an exercise of di^oretion always^^ 
if possible, to be avoided in every gqivernment, but 
more ^specially in such as are subordinaff* There* 
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fore, my Lord, whether the late instructions be con- 
sidered as explanatory, or enacting, they ought to 
be a protection to the Defendants in a criminal court, 
unless when their employers are the prosecutors. 
Neither Parliament, nor the Crown, ought to in- 
terfere; but, as they have done it, no evidence 
ought to have convicted them of assuming the 
{lowers of government, and obstructing the Com- 
pany's service, but the evidence of the Directors of 
that Company under whom they acted. They ought 
not to be judged by blind records and parchments^ 
whilst the authors of them are at hand to explain 
them. * It is a shocking absurdity to see men con- 
victed of abusing trusts, when the persons who gave 
them are neithi^ prosecutors nor witnesses against 
them. 

The ordinary powers of the government of Ma-r 
dr^s beipg thus proved to have resided in the Majo- 
Tity of the Council, it now only remains to shovv^ 
by a short state of the evidence, the necessity whicH 
impelled the extraordinary, and otherwise unwarran(»« 
able exercise of such powers \i\ suspending and iin- 
pfisoning Lord PigQt ; for they once more enter a 
protest against being thought to heive assumed and 
exercised such power as incident to their commis* 
sion, while the government subsisted. It is theiu 
business to show, that, as long as the government 
continued ^o subsist, they faithfully acted th^r parts 
in it ; and that it was not till after a total subversion 
<;^if it, by 8^ arbitrary suspension of the governip|^ 
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powers, that they asserted their own rights, and re- 
stored the government by resumipg them. 

On the 8th of July, Lord Pigot refused, as Pre- 
sident, to put a question to the Board (upon the re* 
gular motion of a member), for rescinding a resolu- 
tion before entered into. This refusal left the Ma- 
jonty no choice between an absolute surrender of 
their trusts, and an exercise of them without his mi- 
nisterial assistance ; there was no other alternative 
in the absence of a superior coercive authority^ to, 
compel him to a specific performance of Jus duty ; but 
they proceeded no ferther than the necessity jus- 
tified ; they did not extend the irregularity (if-noy 
there was) beyond the political urgency of ~ the oc- 
casion. — ^Although their constitutional rights were in- 
fringed by the President's claim, they formed rw 
plan for their general vindication ; but contented 
themselves with declaring, on that particular occa- 
sion, that, as the government resided in them, the 
President ought not to refuse putting the question, 
and that the resolution ought to be rescinded. 

TV^hen the President again refused to put the ques, 
tion in the month following, for taking into con- 
sideration the draughts of instructions to Colonel 
Stuart (which was the immediate cause of all the 
disturbances that followed), they again preserved th^ 
same moderation, and never dreamt of any farther 
vindication of their authority, thus usurped, than 
should become absolutely necessary for the perform-, 
anceof the trusts delegated tq them by the Company, 
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which they considered it to be treachery to desert* 
They lamented the necessity of departing even from 
form ; and^ therefore, although the President's re* 
solution to emancipate himself from their constitu^ 
iional conlroul, was avowed upon the public minutes 
of the consultations, they first adjourned without 
coining to any resoIu):ion at all, in hopes of obtain* 
ing formality and regularity to their proceedings, hy 
the President's, concurrence:- — disappointed in that 
hope by his persevering to refuse, and driven to the 
necessity of either surrendering their legal authority, 
or of devifing some other means of exercising it 
without his personal concurrence, having (as before 
observed) no process to compel him ta give it, they 
passed a vQl^, approving of the instructions, ancf 
•wrote a lettef to Colonel Harper, containing orders 
to deliver the command to Colonel Stuart ; but they 
did not proceed to sign it at that consultation, still 
hoping, by an adjournment, to gain Lord Pigofs 
sanction to acts legal in all points by the constitu* 
tion of the government, except, perhaps, in want* 
ing thatybrTO which it was his duty to give them. 

The use which X^ord Pigot made of this slownen 
of the Majority to vindicate the divided rights 4nd 
spirit of the Government, by a departure from even 
its undecided forms, notwithstanding the political 
necessity which arose singly from his own illegal r6<- 
fusal, is very luckily recorded by one of his Lord« 
chip's particular friends in Council, and a party te 
th$ transaction^ as it WQuld have been^ otherwisa^ 
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too much to have expected full credit to it « from the 
most impartial mind. 

'^ Jl had been discmsed" says Mr. D^lrymple, I 
^^ before the Council mety what measures ceiuld he 
^^ taken to support the government established by the 
.•* Company f in case the Majority should still persist 
*f m their resolutim to come to no compromise or re- 
^* /ere?ic€ of tluf matter in question^ to the decision of 
•' the Court of Direct oi's, but to carrtf things to ex- 

tremity. One mode occurred to Lord Pigot, viz. 

by putting Colonel Stuart in arrest if he obeyed an 
f * ord^r without the Governor's concurrence. To this 
** m&ny objections arose. Colonel Stuart might con- 
♦♦ trive to receive^ the orders without the garriscm^ 

and, consequently y ly the new military regulations^ 

nt>t be liable (o the Govemor^s arrest : if he was 
•* arrested, the Majority woul4y of comse, refuse to 
** is;me a warrant for a court-martial, and confusion 
'' and disgrace, must be the consequence. 

** The only expedient that occurred to any qf^j^ 
** tvaSy to grouThd a charge in case of making their 
** declaration in the name of the Council, instead of 
•* the President and Council ; but here an apprehen- 
** sion arose, that they would see this impropriety, and 
*^ express their order, not in the name of the Council, 
*^ as they had hinted, but in t,he name of the President 
** and Council, maintaining that the Majority <r(wi- 
•** stituted the efficient Board of President and Conn- 
'* cil. In this case, we could devise no measure to 
* be pursued consistent with the rules of the service : 






iPliE eOfir^^Ii:: OF MADRAS. 50 

^* imi l4ord Ffgoi said there was np feeler pf ikky a$ 
^^ hfi insisted the Secretary would not dare to. issue amy 
^' erder in his name wluen he forbade it. It was im* 
*^ possible to know, whether Sir Robert Fletcher would 
^^ uttend^ or not ; it was necessary to haw every thing 
^f prepared f that nothing might be to be dan^ ^n 
** Coimcil ; the Company*s orders required the charge 
'^ td^he in writings the Governor^ thersforb, 

^^ HAD IN HIS POCKET CHARGES PREPARED FOU 
^' EVRPY PROBABLE COKTINGJSNCY^ whether t/u^ 

^^ began at the eldest or the youngest 9 and whet Iter the 
^^ form was an order from themselves^ or an order to 
^^ the Secreta^ry ; and whether Sir Robert Fletcher 
^^ was present, or not. Jt was agreed, that the first 
of us to whom the paper was presented fqr signing, 
should imnkediately hand it to the President, who 
^^ was then to produce the charge ; the standing orders 
*^ directing that members, against whom a charge is 
^^ made, should have no seat ; the members charged 
^^ were, of course, deprived of their votes. As our 
ideas went no farther than relieving the Governor 
from the compulsion the Majority wanted to lay 
^^ him under, it was determined to suspend no more 
^^ than the necessity of the circumstance requirecL^^ 

With this snare laid for them during the interval 
of that adjournment, which their moderation had led 
them to, the G)uncil met on the 22d of Augast| 
and^ aft^ having recorded their dissent from the 
Presidmt^s illegi^l claim^ to a n^ative on thdr pro*- 
oeediiig^^ by refiising to perfQpn his part \n the po^ 
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secution of them (though strictly enjoined thereto 
by the standing orders of the Company)^ and in 
which refusal he atill obstinately persisted, they en- 
tered a minute, declaring it as their opinion, that 
the resolution of the Council should be carried into 
execution without further dday, and that the in- 
structions to Colonel Stuart, and the letter to Co* 
lonel Harper, should be signed by the Secretary by 
order of Council 

This minute was regularly signed by a majority, 
and the President having again positively refused 
bis concurrence, they prepared a letter to Mr. Se- 
cretary Sullivan, approving of the instructions to 
Colonel Stuart, and the letter to Lieutenant-golonel 
Harper, 

The letter thus written, in the name of the Ma^^ 
Jority^ and under their most public and avowed aus- 
piceSj it was the immediate purpose of all of them 
to }iave signed in pursuance of the minute they had 
just before delivered in, expressive of their authority 
to that purpose ; but the Presidept, according tq 
the ingenious, plan preconcerted during the adjourn- 
ment, snatched the paper from Mr. Brooke after he 
and Mr. Stratton had signed it, before the rest of 
the Majority couTd put their names to it, and pulling 
a written accusation out of his pocket, charged them 
as being guilty of an act subversive of the govern- 
ment ; put the question of suspension on both at 
ohce, and ordered the Secretary to take neither of 
tkei^r votes^ which, according tP Mr. Dalrymple's 
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economical scheme of illegality, exactly got rid of 
the Majority, by his own (ihe accuser's) casting . 
vote. 

The weakness and absurdity of the principle (if it 
deserves the name) on which this suspension was 
founded, creates a difficulty in seriously exposing it 
by argument; yet, as it produced all the conse« 
quences that followed^ I cannot dismiss it without 
the following remarks : 

First, It was a gross violation of the constitution 
of the government, even admitting Lord Pigot to 
have been that integral part of it, which he assumed 
t(3 be, as the establishment of that claim could only 
have given him a negative on (he proceedings of a 
Majority, but never could have enabled him to fa« 
bricate one so as to do positive acts without one ; 
the Sfidden charge and suspension of Messrs. Strata 
ton attd Brooke, and breaking the Majority by put* 
tiug the question on both at once, would^ therefore, 
have been irregular, even supposing the concurrence 
of the Majority to the act which constituted the 
charge against them, to have been unknown to Lord 
Pigpt^ and the Minority who voted with him: but 
when their concurrence was perfectly known ; when 
the Majority, of the Board had just before publicly 
deKvered in a minute, expressive of their right to 
authorize the Secretary to sign the order, if the Pre- 
sident refused to do it ; when the order was avowedly 
drawn out tn pursuance of that minute, which made 
•tlie iirhfdii^ one act, and^as in the regular course of 
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signing by the Majority, who had just before de-^ 
dared their authority to sign it ; the snatching tbt 
paper under such circumstances^ while unfinished, 
and arraigning those who had already signed it under 
the auspices of the Majority, as being guilty of an 
act subversive of the government, lodged in that 
Majority, and turning it into a Minority by ex* 
eluding the votes of the pairties charged, was a trick 
upon the governing powers which they could neither 
have submitted to with honour to themselves, or duty 
to their employers. 

Such a power, however, Lord Pigot assumed over 
the government of Fort Saint George, by convert- 
ing an act of the Majority, rendered necessary by 
his refusal to do his duty, into a criminal charge 
against two members acting under their authority, 
and by a device too shallow to impose on the meanest 
understanding, cut them off from acting as part of 
that Majority, by which the powers of the govern- 
ment were subverted, and passed away from them 
while they were in the very act of saving them from 
subversion. 

It is unnecessary to say, that they were neither 
called upon in duty, nor even authorized, had thqr ' 
been willing, to attend the summons of a Board sa ' 
constituted by the foulest usurpation ; a Board at 
which they must either have sacrificed their bon- 
sciences and judgments, or become the vain' op- 
posers of measures destruttive to the interests of 
their employers ; they therefore assembled^ ^kiid -aft- 
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swered the illegal summons^ by a public protest 
against the usurped authority by which it issued* 
To this Council, assembled for the single purpose of 
sending such protest, they did not, indeed, summon 
jthe subverters of the government against whom it- 
was levelled; affairs were arrived at too dangerous - 
a crisis to sacrifice substance to forms, which it was- 
inripossiUe should have been regarded. Lord Kgot- 
and his associates, on receiving the protest against* 
the proceedings of the 22d'0f August, completed the 
sabversion of the constitution, by the suspension of* 
the r^t of the Majority of the Ck)uncil, and ordered- 
Sk Robert Fletcher, the Commander-in-chief^ to 
be put under arrest, to be tried by a court^martml^ 
for asserting the rights of the civil government as a 
member of tlie Council. This is positively sworn ta 
have been done by Lord Pigot before their assumption 
of the government. Here then was a crisis in which 
it was necessary to act with decision, and, in assert^ 
ing their rights by civil authority, to save the im- 
pending consequences of tumult and blood. — The 
period of temporizing was past, and there was no 
<lx3ubt of what it was their duty to do. Chained 
with the powers of the government, th^y could not- 
surrender them with honour, and it was impossible 
to maintain them with safety or effect^ while their - 
legal authority was treated as usurpation and re- 
bellion. They, therefore, held a Council, and • 
agreed that the fortress and garrison should be in 
their hands, and under their command, as the legal 
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jpepresentatives of the Comfany^ and^ as there was 
every thing to dreail from the intemperanoe of Lord 
Pigofs dispdsiiion, theyi at the same time^ au«» 
thorized Colonel Stuart to attest his person if he 
thought it necessary to preserve the peace of the 
f^ttlement; Colonel Stuart did think it necessary, 
and his person was accordingly arrested ; but^ during 
his necessary confinement, he was treated with every 
z^ark of tenderness and respect. 

Such, my Lord, is the case — and it is much to 
the honour of the Defendants, that not a single fact 
appeared^ or was attempted to be made appear, at 
the trial) that did not stand av6wed upon the face 
of their public proceedings^ I say, literally none; 
for I will not wheel into Court that miserable post- 
chaise, nor its flogged postillion, the only living 
birth of this mountain which has been two years in 
its labour ; every thing, and the reason and motive 
of every thing, appeared, and still appear, to speak 
and plead for themselves. No cabals ;— -no private 
meetings ; — no coming prepared for all possible 
events ; — no secret manufacture of charges ;— no tricks 
to overcome majorities ; — but every thing fair, open, 
and manly, to be- judged of by the justice of their 
employers, the equity of their country, and the 
candour and humanity Jb( the civilized world. As 
long as the government subsisted, their parts appear 
to have been acted in it with regularity and fidelity, 
nor was it till after a total subversion of it. Toy the 
arbitrary suspension of the governing powers (and in 
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the absence of all superior visitation) j that they as-* 
serted their own rights, and restored the govern^ 
ment by reassuming them. The powers so as- 
sumed^ appear to have been exercised with dignity' 
and moderation ; the necessary restraint of Lord' 
Pigot's person was not tainted with any unnecessary 
rigour, but alleviated (notwithstanding the dangerr 
ous folly of his friends) with every enlargement of 
intercourse, and every token of respect ; the most 
Jealous disinterestedness was observed by Mr. Strat- 
ton in not receiving even the lawful profits of ma- 
gistracy ; and the temporary authority, thus ex* 
erted for the benefit of their employers, was re- 
signed back into their hands with cheerfuhiess and 
submission ; resigned, not like rapacious usurpers 
with exhausted revenues, disordered dependencies, 
and distracted councils, but with such large invest- 
ments^ and such harmonious dispositions, as have 
been hitherto unknown in the Company's afixiirs in' 
any settlement in the East. 

your Lordships are, therefore, to decide this A-^y 
on a question never before decided, or even agitate^l 
in any English Court of Justice ; you are to decide 
upon the merits of a revolution — which, as all revo-' 
lutions must be, was contrary to established law, and 
not legally to be justified. The only revolutions 
which have happened in this land, have been, when' 
Heaven was the only Court of Appeal, because their 
authors had no human superiors ; and so rapidly has 
this. little island branched itself out into a great cm^ 
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jnrt^ th^t I believe it has never occurred that any 
disprder in any of its foreign civil dependencies^ has 
been the subject qf judicial inquiry ; but^ I appre-r 
bend th^ty since the empire has thus expand^ itself^ 
and ^Uiblished governments at distqnce^ inaccessible 
to its oton prdinary visitation and superintendanfe^ 
all such subordinate jg^yemments^ all political ema- 
nations from them^ must b(s regi^l^teil by the sapie 
spirit and principles which aniniate and dirept thf^ 
parent state. Hums^n laws neither do nor can make 
provision for cases which suppose the governipenti 
they establish to fall off from the ends of their iht 
stitutions; apd^ therefore, on such ei^traprdinary 
emergencies, when forms can no longer operate^ 
from the absence of ^ superior power to compel their 
opera^io^^ it strjl^es me to be the duty pf th<: comr ' 
ponent parts of such governpepts, to take such 
steps as will best enable them to preserve (he spirif 
pf their trusts ; in no eveqt whatsoever tp surrender 
them, Pr sifbmit tp their subversion ; and, by cpn- 
ttdering themselves as an epitome of the constitMtioq 
of their couptry, t^o \&ep in mind the principles by 
which that constitution has been preserved, ancl on 
which it is established/ 

T'hese jtrp surely fair premises to argue from, 
when tjie question is not technical justification^ but 
Palliatfon and eopcuse. The Members qf the CouuciI| 
^n tl»e ft(fajprity pf which the efficient goyernment of 
Madras resided, were certainly as d(eeply resppp^ible 
f 9 the India* Company in conspienpp, and on every 
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principle of society, for the preservation of its con- 
stitution^ from an undue extension of Lord Pigot^s 
power^ as the other component parts of this govern- 
ment are answerable to the people of Jhis country 
for keq>ing the King^s prerogative within its legal 
limits ; there can be no difference but that which I 
have stated, namely, that the one is subordinate, 
and the other supreme. But as, in the total ab- 
sence of the superior power, subordination to it can 
only <^rate by an appeal to it for the ratijication or 
afinulment of acts already done, and not for direc * 
tions what to do (otherwise, on every emergency, 
government must entirely cease), I trust it is not 
a strained proposition, to assert, that there can be 
no better rule of action, when subordinate rulers 
must act somehow, owing to their distance from the 
fountain of authority, than the history of similar 
emergencies in the government of their country, of 
which they are a type and an emanation. 

Now, my Lord, I bdieve there is no doctrine 
more exploded, or more t^pugnant to the spirit of 
the British government, because the revolution is 
buth upon its ruin, than thkt there must be an im- 
minent political necessity, analogous to natural ne-* 
cesstty, to justify the resistance of the other com- 
ponent parts of the government, if one steps out of 
its delegation, and subverts the constitution ; | am 
not speaking of technical justification. — ^It would be 
nonsense to speak of law and a revc^ution in the 
same sentence. — ^But I say, the British constitution, 

F 2 



68 Mfi. ERSKINB^S SPEECH FOE 

which Ts a government of law, knows no greater 
state necessity than the inviolate preservation of the 
spirit of a public tl-ust from subversion or encroach- 
tfient, no matter whether the country would fall into 
anarchy or blood, if such subversion or encroach- 
ment were suflered to pass unresisted.— A good 
Whig would swoon to hear such a qualification of 
resistance, even of the resistance of an integral part 
of legislation, much less of a part merely minis- 
terial, which, in all governments, must be subor- 
dinate to the legislature, wherever it resides. Such 
a state necessity, analogous to natural necessity, may 
be necessary to call out a private man, but is not at 
all applicable to the powers of a government. The 
Defendants did not act as private men, but as go^ 
verning powers ; for, although they were not, tech- 
nically speaking, the government, when not as- 
sembled by the President; yet they were in the 
spirit of law, and on every principle of human so> 
ciety, the rulers of the settlement.— The Informa- 
tion charges the act as done by them in the public 
capacity of Members of the Council, in the Ma^ 
rity of which the governfnent did reside ; and their 
act must, therefore, be taken to be a public act, 
for the preservation of their delegated trusts, from 
subversion by Lord Pigot, which, on tlie trufe prin- 
ciple of British government, is sufficient to rend^ 
resistance meritorious, though not legal. 

Where was the imminent state neoefesity at the 
Beyolution in this country? King James suspended 
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^lid Xlispensed with, the laws. — ^Whatlaws? — Pem^ 
kwft ^inst both Papists and Protestant Dissenters. 
Would Ei^land have fallen into confusion and blood 
if the pei^ecuted Papist had been suffered, publicly 
>to humbug himself with the mystery of transub- 
fitantiation^ and the Independent to say his prayers 
without the mediation of a visible church ? — Parlia- 
^ment^ on the contrary^ immediately after the Revo- 
lution^ repealed many of those intolerant laws> with 
a preamble to the act that abolished them, almost 
•copied verbatim from the preamble of the Procla- 
miition by which the King suspended jthem ; yet;, 
that suspension (althoughKing James, was,! trust, 
.6<»nething more of an integral part of this government 
than LordPigot was of that of Madras) most justly 
cost him the crown of these kingdoms. What was 
^he principle of the Revolution ? I hope it is well 
known, understood,, and revered by all ^good men» 
The principle was, that the trustees of the people 
werejfiotto suffer an infringement of the consti- 
tution, whether Jhr good or for eviL All tyrants are 
plausible and cunning enough to give their en^ 
croacboAents the show of public good. — Our an* 
iMfstors were not to surrender the spirit of their 
trujstss Ihovigh at the expense of the form ^ and 
though urged by no imminent state necessity to de- 
lend them ; no other, at least, than th$it which I call,. 
aned which the Qonstitution has ever since called the 
first and most imminent of all state necessities, tha 

ut^H^.f^^§^^H^ if ^^^S^^^ trusts from- usurp ' 
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ation and suhverston. This is the soul of the 
British goverament. — It is the very being of ereiy 
human institution \vhtch deserves the name of go- 
vernment ;— without it^ the most perfect model of 
society is a painful and laborious work, whidt a 
madman^ or a foolj may^ in a moment^ kick down 
and destroy. 

'Now^ why does not the principle apply herb i^ 
Why may not inferid^s^ in the absence of the supe- 
rior^ justly f though not legally, at all events iK^tb^ 
out sanguinary punishment, do, by a temporary act 
to be annulled, or ratified^ by mck superior y that 
which the superior would do finally, where there is 
no appeal at all ? Will you punish men who were 
obliged, from their distance from the fountain of 
authority, to act for themselves, only for having, at 
all events, refused to surrender their trusts ?— only 
for having saved the government, committed to 
their charge, from subversion ?— *only for having^ 
acted, as it was the chief glory of our ancestors to 
have acted ? The similitude does not, to be sure^ 
hold throughout ; but all the dHIerence is in our 
favour ; our act was not peremptory and final, bat 
temporary and submissive to annulmebt ; nor is the 
{^resident of a Council equal only to eadi other indi**^ 
vidual in it, with an office, merely ministerial, to be 
compared with the condensed executive migesty of 
this great kingly government, wi^ a n^ative in le* 
gislation. 

The Majority of the Gouncii wa^ ^ eflkieQl fCN 
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Vei*hment of Madras, or, in other words, the legis^^ 
lature of the settlement,, whdse decisions the Coin<> 
pany directed should be the order by which eabh oM 
was to act, without giving ahy tiegative in legisla- 
tion to the President, whose office was consequently 
(as I have before said) mitiisterial. This mitiis- 
terial office he not only refused to perform, but 
assumed to himself, in efiedt^ the whole govern*^ 
ment by dissolving a Majority against him. Let 
me put this plain question to tlie Odurt.— Ought 
such arbitrary, illegal dissolutioh to have been Sub- 
mitted to ?— Ought the Majority, which was/ id 
&ct, the whole government in substance, spitit, and 
ef{ect, though not in regular fbrtn> to have suffered 
itself to be thus crumbled to pieces, and destroyed i 
Wa^ there, in such a case^ any safe itiedium b^tweeii 
suffering both spirit and form to go out togetfa^f^ 
and thu3 sacrificing the form td preserve the spirit ? 
and could the powers of the government have be6n 
assumed or exercised without bloodshedj if Lohi 
Pigot had been left at large? t appeal to jout 
' Lordships, whether human ingenuity could havcf 
devised a middle road in the absence of all superior 
controul ? Ought they to have afbquiesced, atxl 
waited for the sentence of th^ Directors, alid, on his 
motion, played at shuttledock with their trusts 
across the globe, by referring back qUestiolis to '^iu 
rope, which they were sent out to AstA td deeide t 
Where representatives doubt what are the wisfa^ of 
their constituents^ it oiay be proper to tnak« sueh 
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appeals ; but> if they were subject to piiQishment 
fpr not consenting to tliem^ whenever one of their 
btody proposed them, government would be a mere 
mockery. It would be in the power of the Pre- 
sident, whenever he pleased, to cripple all the pro- 
ceedings of the Council. It puts me in mind of the 
eixibargo once laid upon corn by the Crown, during; 
the recess of Parliament, which was said, in. a great 
assembly, to be but forty days tyranny at the out- 
side ; and it equally ren)inds me of the celebrated 
constitutional reply which was made on that occa^ 
sion, which it would be indelicate for me to cite 
here, but which, I trust, your Lordship has not 
Iprgotten *• 

, Thi$ would have been not only forty days tyranny 
at the outside, but four hundred days tyranny at the 
inside. — It would have been a base surrender of their 
trusts, and a cowardly compromising conduct un- 
\yorthy of magistracy. 

, £ut the Defendants are, notwithstanding all this, 

(joNvicxED ; surely, then, either the Jury, or I, 

« 

mistake* If what I have advanced be sound or 
reasonable in principle, the verdict must be un- 
just. By no means. All I have said is compatible 
with the verdict. Had I been on the Jury, I should 
have found them guilty ; but, had I been in the 
House of Commons, I would have given my voice 
against the prosegution. Conviction I Good 

§ 

^ ; * Lord Maoftfield'a Speech in th« Hpuse of LordA agalost the 
dispensing pover. 



tiiA ! how eould I doubt of conviction^ when I 
know that our patriot ancestors^ who assisted ii| 
bringing about the glorious Revolution, bould hot 
have stood justified Jn this Court, though King WiU 
liaov sat on the throne, but must have stood self^ 
convicted criminals without a plea to oiter in theiif 
defence, had not Parliament protected them by acts 
of indemnity ! 

Nothing that t haVe said could have be^n uttered 
without folly to a Jury. It could not have beeii 
Uttered with less folly to your Lordship, sitting iq 
judgment, on this case, on a special verdict. They 
are not arguments of law ; they are arguments of 
state, and the state ought to have heard them before 
it awarded the prosecution ; but, having awarded it, 
i/our Lordships now sit in their place to do justice. 
If the law, indeed, had prescribed a spectre punish-*- 
ment to the fact charged, the judgment of the law 
must have folbwed the conviction of the fact, and 
your Lordship could not have mitigated the sen- 
tence. They could only have sued to the state for 
indemnity. It would, in that case, have been the 
^ntence of the law, not of the Judge* But it is 
not so here. A Judge, deciding on a misdemeartot| 
is bound in conscience; in the silence of law, not 
to allot a punishment beyond his opinion, of what 
the law, in its distributive justice, would have spe- 
c^cally allotted. 

My Lord, if these arguments, drawn from a fe- 
Aection on the principles of society in general, and 
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of our own govemmenC in particular^ should^ fron) 
their uncommonness in a Court of Justice^ fail to 
make that immediate and dedded impression, which 
ifheir justice would otherwise insure to them, I be- 
seech your Lordship to call to mind, that the De- 
fendants who stand here for judgment, stand be- 
fore you for acts done as the rulers of a valuable^ 
immensely extended, and important country, so 
placed at the very extremity of the world, that the 
earth itself travels round her orbit in a shorter time 
than the Eastern deputy can hear the voice of tho^ 
European superior ; a country surrounded, not only 
with nations which policy, but which Nature, vio» 
lated Nature I has made our enemies, and where go- 
vernment must, therefore, be always on the watch, 
and in full vigour, to maintain dominion over supe- 
rior numbers by superior policy, — ^The conduct of 
men, in such situations, ought not surely to be mea- 
sured on the narrow scale of municipal law.— TAeiV 
acts must not be judged of like the acts of a little 
corporation within the reach of a mandamus, or of 
the executive strength of the state. — I cannot, in- 
deed, help borrowing an expression from a most ex- 
cellent and eloquent person, when the conduct of 
one of our colony governments was, like this, rather 
hastily arraigned in Parliament. *^ I am not ripe,*^ 
said a Member of the House of Commons, *^ to 
*^ pass sentence on the gravest public bodies, intrust- 
*^ edwith magistracies of great weight and authority, 
[' and charged with the safety of their fellow-citizens 
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^' on the very same title that I am ; I really think^ 
*' that for wise minds, this is not judicious ; for 
^^ sober mmds, not decent ; for minds tinctured 
^^ with humanity^ not mild and merciful/* Who 
can refuse his assent to such admirable^ manly sen- 
timents ?--*What, indeed, can be so repugnant to 
humanity, sound policy, decency, or justice, 4s to 
poni^ public men, acting in extremities not pro« 
vided for by positive institution, without a corrupt 
ipotive proved, or even charged upon them ? I re- 
peat the words again, that every man's conscience 
may force hita to follow me, without a corrupt mo^ 
tive proved, or even chargedupon them* 

Tet it has been said, that public example ought 
to wei^ heavily with the Court in pronouncing jiidg«> 
ment.«^I think so too.— -<Tt ought to weigh heavily 
indeed ; but all its weight ought to be placed in the 
saving, not in the vindictive scale. Public sx^ 
AMPLE requii^s that men should be secure in the ex«» 
etxnse of the great public duties they owe to magis* 
tmcy, which are paramount to the obligations of 
obedience they owe to the laws as private men. 
PpBLic BXAMPLE requires that no magistrate should 
be punished for an error in judgma^t, even in the 
Qommon oourse of his duty, which he ought to 
know, and for which there is a certain rule ; much 
lestlbraii act like this, in which he must either do 
wrong by seizing the trust of another, or do wrong 
by tufrtndering his own. — ^Public example re- 
qoiret that a magistrate should stand or &U by bis 
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Mbart ;-— that is the only part of a. magistrate vuf« 
nlKrable » ia law in every ciirilized country in the 

World,-^WHO HAS WOUKDED THB 'DeJPBITDANTS 

THJtoB t Even iii this fertile age of perjary, where 
oaths tnay be had chfeap^ ami whare false oaths inigiatt 
be safe from the distance of refutation^ ndo6e dMHni* 
pion of falsehood has stood forth, but the whole 
evidence was read out of a book printed by the De^ 
fsndants tlkemselvesy for tfie inspection (if all man^ 
kind. 

What, then, has produced this virulence of prft* 
siecution in a country sa famed for the humanity of ita 
inhabitants, and the mildness of its laws? — Tht 
death of Lord Pigot during the revolution in the go^ 
vernlnent P Strange, that malice should corijufe up 
00 improbable an insinuation, as that the Defeudanta 
were interested in that unfortunate event ; tio evetit. 
Indeed, could be to them more truly unfortunate* 
If Lord Pigot had lived td return to England, this 
prosecution had never been.-^Hi^ guilt and his po* 
pularity, gained by other acts than these, would 
have been the best protection for thbir friendless in- 
nocence*— Lord Pigot, besides many connexions, 
in this country, had a brother^ who has, and who 
deserves to have, many friends in it. — I can ju^ge o£ 
Ihe zeal of his friends^ from the respect and friend-^ 
ship I feel for him myself; a zeal, which might have 
misled me, as it has many better and wiser than ise, 
. if my professional duty had not led me to an oarljc: 
opportunity of correcting prejudice by .trt;^h.T7lQ^ 
2 
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deedy some of the darkest and moat dangerous pre* 
judices of men, arise from the most honourable prin- 
ciples of the mind. — ^When prejudices are caught up 
from bad passions, the worst of men feel intervals 
of remorse to soften and disperse them ; but when 
they arise from a generous, though mistaken source, 
they are hugged closer to the bosom, and the kindest 
and most compassionate natures feel a pleasure in 
fostering a blind and unjust resentment. — ^This is 
the reason that the Defendants have not met with 
that protection from many, which their meritorious 
public conduct entitled them to, and which has 
given rise to a cabal against them so unworthy the 
legislature of an enlightened people, a cabal which 
would stand forth as a s\riking blot upon its justic^^ 
if it were not kept in countenance by a happy uni- 
formity of proceeding, as this falling country can 
well witness. — I believe, indeed, this is the first in- 
stance of a criminal trial in England, canvassed for 
like an election, supported by defamation, and pub- 
licly persisted in, in the face of a Court of Justice, 
without the smallest shadow of evidence. — ^This defi- 
ciency has compelled the Counsel for the Crown to 
supply the baldness of the cause with the most fo- 
reign invective ; foreign, not only in proof, but in 
accusation. — ^In justice to them, I use the word 
compelled, as, 1 believe, none of them would have 
been inclined, from what I know of their own man^ 
ners and dispositions, to adopt such a conduct with-- 
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out ^ most imminent Westrnvfuter-hall necessity^ \iz. 
that of saying something in support of a causCj 
which nothing but slander and falsehood could sop- 
port. Their duty as public and private men was, 
perhapSj as incompatible as the duty of my Clients ; 
and they h^ve chosen, like them, to fulfil the public 
one ; and, indeed, nothing less than the great ability 
and eloquence (I will not say the propriety) with 
which that public duty was fulfilled at the trials could 
have saved the prosecution from ridicule and con- 
tempt. Ast for us, I am sure we have lost nothing 
with the world, or with the Court, by our mode- 
ration ; nor could the prejudices against us, even if 
the trial had not dispelled them^ reach us within 
these venerable walls.— Nothing, unsupported by 
evidence, that has been said here, or any where, 
will have any other effect upon the Court, tlian to 
inspire it with more abundant caution in pronouncing 
judgment. — ^Judges in this country are not expected 
to shut themselves up from society ; and, therefore, 
when a subject that is to pass in judgment before 
them, is of a public and popular nature, and base 
^ts have been used to excite prejudices^ it will only 
make wise and just magistrates (such as I know, 
^nd. rejoice that I am addressing myself to) the more 
ypon their guard, rigidly to confine all their views 
to the record of the charge which lies before them, 
and to the evidence by which it has been proved, 
and to be doubly jealous of every avenue, by which 
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human prejudices can force their way tQ mislead the 
foimdest understandings^ and to harden the mpst 
Ppright hearts. 



■ta 



The Court, by its Judgment, only imposed a Jlne 
of One Thousand Pounds upon each of the De^ 
fendants; a sentence which, we believe, was const* 
dered at the time by the whole profession of the law, 
and by all others qualified to consider such a subbed, 
as highly just and proper, under cdl the circumstances 
of the case. The accusation was weighty, but the 
Judges were bound, by their oaths, to weigh all the 
circumstances of mitigation, as they appeared from 
the facts in evidence, and from fhe pleadings of the 
Counsel at the Bar. They were not to pronounce a 
severe judgment because the House of Commons ivas 
the Prosecutor. Mr. Burke, however, who had taken 
a very tpqrm, an4j we have no doubt, an honest part, 
pi the prosecution, took great offence at the lenient 
conclusion ; and repeatedly animadverted upon it in 
the Hqusc of Commons. There can be no doubt of 
the high value of the privilege possessed by fhe Re-. 
presentatives of the People, to be public accusers ; but 
for that very reason they can have no rigJu to deter-, 
mine, or to interfere with the judgments of other 
tribur^als, when they themselves are the prosecutors. 
If Judges, indeed, conduct themselves corruptly, of 
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partially i upon a prosecution by the House of Corn^ 
monSj or upon any other judicial proceeding what^ 
soever, it is a high and valuable privilege of the 
People^s Representatives in Parliament to proceed 
against the offenders by impeachment ; but it is not 
the duty of any member of that high assembly y to 
disparage the decisions of the Judges, by invidious 
observations, without any public proceeding which 
may bring their merits, or demerits, into public eara- 
fhination. Such a course is injurious to those who 
have been the subjects of them ; disrespectful to th% 
magistrates who have pronounced them ; and con^ 
trary to the spirit and character of the British Con^ 
St i tut ion. 
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J/HEfollomng Speech may appear , at first glance, 
to be scarcely worthy qf a place in a collection of 
pleadings upon so many interesting subjects ; but it 
toill be foundy on examination^ to contain very im^ 
portunt principles of law. The occasion of it was 
shortly this. A wCman of the name of Morton, wkQ 
ivas the Plaintiff'^ in a Cause tried before Lord Mans-- 
field at the sittings at Guildhall, in London, had 
hired herself to be Housekeeper to a Mr. Fenn, who 
ivas the Defendant, an old and ir^firm man.-^^Mrs. 
Morton, the Plaintiff', was not a young Woman, and 
had no great personal recommendations. — TVte old 
gentleman, however, thought otherwise ; and, to in^^ 
duce his housekeeper to cohabit with him, had pro^ 
mised to marry her ; the breach qf which promise was 
the foundation pfan action to recover damages^ 
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The Cause was conducted by Lord Ershiw^ uho 
had not then been long at the Bar. — There is no note 
of what passed at the Trials nor is it material', except 
that, after the Plaintiff*s case had been opened, and, 
after some cross examination of the Witness who 
proved the promise, with a view to ridicule the person 
and manners of the Plaintiff, Mr. fVallace, then 
Attorney General, dnd who was a very able Nisi 
Prius advocate, endeavoured, as the latvyers call it, 
without calling witnesses, to laugh the Cause out of 
Court, by representing, that neitlier of the parties to 
the contract had any loss from the breach of it, as 
the Plaintiff, tvas an ugly old woman, and the i>e- 
fendant, who was then in Court, and whom he pointed 
qlit to the Jury to make tfte scene more ludicrous, was 
not a person, in the loss of whom, as a husband, 
there could be any claim to more than a farthing da^. 
mages. — The Jury, however, returned a verdict of 
TWO THOUSAND POUNDS ; and, in the term which 
followed, a Rule having been obtained by the Attorney 
General for setting aside the verdict^ and for a new 
trial, on the ground, that tlie damages were exces- 
sive^ the following very short Speech was made by 
Mr. Erskine, maintaining his Clients right to the 
whole money, and denying the jurisdiction of the 
Court, in such a case, to impeach the verdict of the 
Jury. ' ''•■ 

* Perhaps^ tfiere is nq subject more important in the 
ithole volumes of the law, than that which regards 
the distinct jurisdictions of Judges and Juries in thai" 



TntJced/brm of trials, which is the peculiair and the best 
feature in the British Conslkution^-^The subject ^ as 
it applies to criminal cases j is treated of in everf 
possible point of vieW in the Dean of St. Asaph^s Ca8% 
in the^rst volume of the former Collection ; but it is 
most important J also (even as it regards civil cases) ^ 
that the distinct offices of Judges and Juries should be 
thoroughly ttnderstood, afid rigidly maintained. — If 
in civil actions the Court had no jurisdiction to set 
aside verdicts^ and to grant new trials, even in case^ 
%vhere the Jury may either have mistaken the law, or 
where they may have assessed damages by no THeans 
commensurate ivith the loss of property^ or with the 
injury stcstained by the party complainings if in 
cases where Juries may have assessed dainctges either 
manifestly and grossly excessive, or unjustly inadc'^ 
guate, the Court had no jurisdiction to seftd the case 
to another hearing for more mature considerationy 
Trial by Jury, the boast and glory of our country , 
would be as great a ntitional evil, as it is now n be-- 
nefit and a blessing ; but if, on the other hand, re- 
Visions of verdicts were suffered to take place, unless 
in cases of manifest injustice ; if new trials were to 
be awarded, because Judges might differ from Juries 
Upon occasions where men bf s^n^e tind justice might 
reasonably differ from one another, such a proceeding 
ijoould be the substitution of judicial authority, in 
fixed magistrates, for the discretion lodg/^d by the 
Constitution in the popular jurisdictions oftk§, country. 

Q 2 
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Every pleadings therefore, which accurately marks 
QUty andjirmly maintains^ those scdutary boundaries, 
though already very well understood and ascertainedj 
is worthy of a faithful report. On the present occa- 
^oUy the Court refused to set aside the verdict, upon- 
the principles contained in the short Speech whi^h 
Jblloivs. 



My Lobd, 

The jurisdiction exercised by the G)urt 
in cases of excessive damages stands upon so sen* 
^ible and so clear a principle^ that the bare stating of 
it must^ in itself^ be an answer to the rule for a new 
trial which the Defendant has obtained. 

In (»ses of pecuniary contracts^ the damage is 
matter of visible and certain, calculation ; the Court 
can estimate it as well as the Jury ; and though it 
never interferes, on account of those variations, 
which may be fairly supposed to have arisen from the 
different degrees of credit given to the evidence^ yet 
where the Jury steps beyond eyery possible estimate 
of the injury arismg^ from the conti^ct broken, the 
Court must say that the verdict is wrong ; because 
it is a subject upon which there can be no difference 
of judgment amongst reasonable men ; the advan**' 
tag^ of a pecuniary contract, and, consequently, the 
loss following from the breach of it, being a matter 
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of dry calculation. — ^In such cases^ ttierefofe, the 
Court does not set up a jurisdiction over damages 
in violation, or controul, of the constitutional rights 
of Juries, but only prevents the operation of either 
a visible, certain, palpable mistake, or a wilful act 
of injustice :— this is the whole — and without such 
power in the Court, sitide attaints have gone into 
disuse, the Constitution would be wretchedly defec- 
tive. 

The same principles apply, likewise, to all actions 
of tort founded on injuries to property ; the measure 
of damages in such actions being equally certain. — ^As 
much as the PlaintifTs property is diminished in value 
by the act of the Defendant, so much shall the De- 
fendant pay ; for he must place the Plaintiff in the 
£ame condition as if the wrong had not been com- 
mitted : — ^in such discussions, there must be, like<» 
wise, . many shades of difference in the judgments of 
men, respecting the loss and inconvenience suffered 
by acts injurious to property, and, as far as these 
4iff6rences can have any reasonable operation, Juries 
have an uncontrouled jurisdiction '; as the Court will 
4iever set .aside their verdict for a difference which 
4night fairly subsist upon the evidence between in<- 
4eUigeotand unprejudiced men : but here, too, when 
.they go beyond the utmost limUs of dkcreet judg'^ 
metUy the Court interferes, because there is in all 
ca^es of injury to property ^ a pecuniary calculation 
iQ {^Qv^rn the jurisdiction it exercises ; all attacks 

Q 3 
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on property resolving themselves into pecuniary loss^ 
pecuniary damages are easily adjusted. 

But there is a catalogue of wrongs over which^ 
Juries, where neither favour nor .corruption can be 
^alleged against them, ought to have an uncontrouled 
dominion ; not because the Court has not the same 
superintending jurisdiction in these as in other cases, 
Imt because it can rarely have aiiy standard, by which 
tp correct the error of the verdict. 

There are other rights which society is instituted to 
protect as well as the right of property, which are much 
more valuable than property, and for the deprivation 
of which no adequate compensation in money can ht 
xnadCf — ^What Court, for instance, shall say in an action 
for slandering an honest and virtuous character) that 
a Jury has over*rated the wrong which honour and 
Bensibility endure at the very shadow of reproach )-m^ 
If a wife h seduced by the adulterer from her hus- 
band, or a daughter from the protection of her 
father, can the Court say this or that sum of roon^ 
is too much for vill^ny to pay, or for misejy to re- 
ceive ? In neither of these instances c(in tiie Juiy 
oompel the Defendant to make an adequate atone- 
menti for neither honour nor happiness can be esti? 
mated in gold ; and the law has only recourse to pe- 
icuniary Qpmpensation from the want of pow^ to 
make the sufibrer any other. 

Th^se principles apply, in a strong degi^te, tq the 
csfi^ befpre the Court. It ;s^ in4^> a suit ^ 
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breach of a contract, but not of a pecuniary con- 
tract ; — ^injury to property is an ingredient — h\it not 
the sole ingredient of the action : — there is much 
personal wrong ; and of a sort that is irreparable : 
there is, upon the evidence reported by your Lord- 
ship, loss of health, loss of happiness, loss of pro- 
tection from relations and friends, loss of honour 
which had been before maintained (in its«lf the full 
measure of ruin to a woman) ;'aud, added to all 
these, there is loss of property in the disappointment 
of a permanent settlement for life : — ^and for all this, 
the Jury have given Two Thousand Pounds, not 
more than a year's interest of the Defendant's pro- 
perty. 

I am, therefore, at a loss to discover any circum^ 
staiu^e on the face of your Lordship's report, from 
which, alone, the Court must judge of the evidence, 
that can warrant a judgment that the Jury have done 
wrong ; for, independent of their exclusive right to 
settle the degrees of credit due to the witnesses, what 
was there at the trial, or what is there now^ to bring 
their credit into question ? Their characters stood be^ 
fore the Jury, and stand before the Court, unim« 
peached; and Mr. Wallace'^ whole argument, if, 
indeed, jest is to be considered as reason, hangs 
upon the inadmissible supposition that the witnesses 
exaggerated the case ; but the Jury have decided on 
their veracity ; and, therefore, before the Court can 
grant a new trial, it must say, that the verdict is ex- 
6^ve and illegal upon the facts ms reported by your 

« 4 
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JjOrdskip, taking them to be literally as they pro-^ 
ceeded from the mouths of the wt^€««.— Upon 
this state of the case^ and it is itppossible to remove 
xne from it^ I think it is not very difficult to make 
up the Defendants bill for Two Thousand Pounds. 

The Plaintiff appears to be the dauguter of a 
clergyman^ and to have been bred up vt^ith the no* 
tions of a gentlewoman ; she had been before re^ 
apectably married/ in which condition^ and during 
her widowhood^ she had preserved her character^ 
and had been protected and respected by her rela- 
tions and friends* It is probable that her circum- 
stances were very low^ from the character in which 
«he was introduced to the Defendant, who, being 
an old and infirm man, was desirous of some elderly 
person as a housekeeper \ and no imputation can 
justly be cast upon the Plaintiff for consenting to 
such an introduction ; for, by Mr. Wallace*s favour, 
the Jury had a view of this Defendant, and the 
very sight of him rebutted every suspicion that 
could possibly fall upon a woman of any age, 
constitution, or complexion .-^I am sure every body 
who was in Court must agree with me, that all 
the diseases catalogued in the dispensatory seemed 
to be running a race for his life, though the asthma 
appeared to have completely distanced his compe- 
titors, as the fellow was blowing like a smith's 
bellows the whole time of the trial.-^His teeth being 
all gone, I shall say nothing of his gums ; and, a« 
to his shape, to be sure d, bass-fiddle is perfect gcR^ 
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tility compared with it. I was surprised, therefore, 
that Mr. Wallace should be the first to point out 
this mummy to the Jury, and to comment on his 
imperfections, because they prpved to a demon- 
stration, that the Plaintiff could have no other pos-r 
sible inducement or temptation to cohabit with him, 
but that express and solemn promise of marriage 
which was the foundation of the action, and the 
aggravation of the wrong. — ^But, besides such plain 
presumption, it is directly in proof that she never 
DID cohabit with him before, nor until under this 
express promise and condition ; so that the whole ar*. 
gument is, that disease and infirmity are excuses fbr 
villainy, and extinction of vigour an apology for de-- 
baucher}'. — ^The age of the Plaintiff, who is a wo- 
man towards fifty, was another ^opic; so that a- 
crime is argued to be less in proportion as the tempt- 
ation to commit it is diminished. 

It would be in the Defendant's favour if the 
promise had been improvident and thoughtless; 
suddenly given, and as suddenly repented ; but the 
very reverse is in evidence, as she lived with him 
on these terms for several months, and at the end 
of them, he repeated his promises, and expressed 
the fullest approbation of her conduct. — ^It is furw 
ther in proof, that she fell into bad health on her 
discpviering the imposition practiced otf her, and 
his disposition to abandon her.^r-He himself ad* 
mitted her vexation on that account to be the cause^ 
pf her ijkieBBf and his behaviour under that impress 
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sion was base : having determined to get rid of her, 
he smuggled her out of his own house to her sister's, 
under pretence that change of air would recover her ; 
and continued to amuse the poor creature with fresh 
promises and protestations, till, without provoca- 
tion, and without notice or apology, he married ana* 
ther woman, young enough to be his daughter, and 
who, I hope, win manifest her affection by furnish^ 
ing hitn with a pair of hor7is, sufficient to defend 
himself against the sheriff when he comes to levy 
the money upon thi^ verdict. 

By this marriage, the poor woman is abandoned 
to poverty and disgrace ; cut off from the society of 
her relations and friends ; and shut out from every 
prospect of a future settlement in life suitable to het 
education and her birth ; for having neither beauty 
nor youth to recommend her, she could have no pre* 
tensions but in that good conduct and discretion 
which, by trusting to the honour of the Defendant^^ 
i^e has forfeited and lost. 

On all these circumstances, no doubt the Jury 
calailated the damages, and how can your Lordship 
unravel or impeach the calculation ? They are not 
like the items in a tradesman's 9ccount> or the ea-» 
tries in a banker's book ; it is. 

For loss of character, sd much ;— « 

For loss of health, so much ; — 

For loss pf the society ^fid protection of relations 
und friends, so much ; — 

And for the loss of a settleBient for Ufc;^ s6 muclu 



<!ASE OP MORTON AND FENN. qI 

How is the Court to audit this account^ so as to say^ 
that, in every possible state of it^ the Jury has done 
wrong ? — ^How, my Lord, are my observations, 
weak as they are as proceeding from me, but strong 
as supported by the subject, to be answered ?— duty 
by ridicule which the facts do not furnish, and at 
which even folly, when coupled with humanity or 
justice, cannot smile. — ^We are, besides, not in a 
theatre, but in a Court of Law ; and when Judges 
are tp draw grave conclusions from facts, which not 
being under re-examination, cannot be distorted by 
observation, they will hardly be turn^ aside from 
justice by a jest, 

I, therefore, daiip for the Plaintiff th? damages 
wirich the Jury gave her under these directions from 
your Lordship, ^^That they were so entirely tuitkin 
THEIR province, that you would not lead their judg--^ 
^r^ente Jy a single pbservationj'* 
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BISHOP OF BANGOR 

AND OTHERS j 
INDICTED FOR A RIOT AND AN ASSAULT. 

TRIED AT SHREWSBURY ASSIZES, 
ON THE 26th of JULY, 1796. 



The exemplary morals and decorum which have s$ 
longi ^^ ^^^ honour of this country y distinguished the 
high dignitaries of her national churchy hestowed upon 
the trial of the Right Reverend Prelate ^ %vho was the 
principal ohject &( it, an extraordinary degree of cu^ 
xiosity and interest. Indeed^ from a perusal of the 
V)hole proceedings^ we cannot help thinhing^ that the 
Prosecutor might perhaps have heen influenced by the 
expectation that any compromise would have keen pre^ 
f erred by the Defendant and his friends^ to even a 
public discussion of such an extraordinary accusation as 
that of A riot and assault hy an English Bishops as^ 
sisted by other clergymen of his diocese, within the very 
precincts of his own cathedral. The Reverend Prelate^ 
Jtpwever^ was not to be intimidated. — He pleaded Not 
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Gulliy to ^e tndiciment^ and received ihe cUdr di* 
^itial of a Jury of his countrymen. 

The IndlctiHent UHis preferred against the Lord BU 
shop of Bangory the Rev. Dr. Owepi^ the Rev. John 
Roberts^ the Rev. John fViltiams^ and Thomas Jones^ 
Cent. ; and was prosecuted by Samuel GrindJey^ the 
Deputy Registrar of the Bishop's Consistorial Court. 

fhe Indictment charged that Samuel Grindley^ the 
Prosecutor f was Deputy Registrar of the Consistorial 
Court of the Bishopric of Bangor, and that Being 
such, ie had of right the occupation of the Registrar^ 
office adjoining to the cathedral ; that the Bishop and 
the other Defendants, intending to disturb the Prose^ 
cutor in the execution of his office, and to trouble the 
peace of thf Kitigf wdawfully entered into the office^ 
and stayed there for an hour, against the will of the 
Prosecutor ; and it further charged, that they made a 
disturbance there against the King's peace, and as- 
sauUed Grindley, so being Registrar, with intent to 
expel him from the office. 

The Indictment was originally preferred in the Court 
of Great Sessions, in Wales, where the offence was 
charged to have been commit ted^ but for a more impartial 
hearing was removed into the Court of King's Bench, 
and sent down for trial in the next adjoining county, 
before a Special Jury, at Shrewsbury, where Mr. 
Adam and Mr. Er shine attended on special retainers ; 
the former as Counsel for the Prosecution, and the 
la iter for the Bishop and the other Defendants. 

In the pursuit of our plan, to preserve some remark^ 
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(able Speeches of Lord Ersiine, when at the Bar, wefeU 
that we could not, upon this singular occasion, have re^ 
course to a better or more impartial preface, than to in-- 
troduce, at length, the Speech of Mr. Adam, who con^* 
ducted the Prosecutor s case with the greatest zeal, dbi* 
lity, and eloquence ; his Address to the Jury containing 
4i1l the facts intended to be proved and relied on ; and as 
the Speech of Mr. Erskine, for the Bishop, compre^ 
hends also, the whole body of the evidence as it re* 
mained after the examination and cross-examination of 
the witnesses, atid on which, therefore, he rested his 
Clients claim to acquittal, having called no witnesses 
on the part of the Defendants, the whole matter for 
judgment appears most distinctly, from the two Speeches, 
without the ihtroduction of the proofs ; more especially 
as we have also printed the summing up of the evidence 
by the Judge *. / 



* They who may wish to refer to the proofs themselves^ 
Will find them in (he printed report of the Trials as taken in 
•hort-hand by Mr. Girmey, from which these Speeches are taken^ 
and which was published at the time^ by Mr. Stockdale of Pio 
qodilly. 
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and otJitrs. 



Mr. Ei^lis opened the Pleadings^ 
Mr. Adam for the Prosecution 4 

MAY IT PLEASE YOUR LORDS}!! P 

6ENTLEMEN OF THE JURY^ 

You have heard from my Learned 
Friend, who has opened the pleadings to you^ that 
Samuel Grind ley is the Prosecutor^ and that h^ 
is Deputy Registrar of the Diocese of Bangor.— 
You have heard, likewise, that the Def^idants are> 
the Bishop of R^ngor, three Clergymen, arwl a gen- 
tleman who is Agent for the Bishop. 

In the outset of this cause I have already learned 
enough, from the manner in which my Xiearned 
Friends have received the opening of the pleadings^ 
to show me, that they seem to have an inclination^ 
as it were, to make that a jest, which, I can assure 
you, is a matter of extreme seriousness.— Gentle- 
men, I introduce it to you with all the anxiety 
which belongs to a person who is unaccustomed to 
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address you — I introduce it with the anxiety which 
belongs to a person^ who is to maintain a conflict 
with abilities that are seldom unsubcessful ; but I 
open it to you^ I do assure you^ in the pure spirit 
of moderation and of candour ; and^ if I might say^ 
so itx a question of this sort, in the pure spirit of 
the true principles of Christianity ; that is, of wish- 
ing that all mankind should do unto others as thly 
wish to see done unto themselves^ 

Gentlemen, I wish to call your attention to it se- 
riously, and will just take the liberty of stating, 
why -you are called upon to judge in this cause.— ^ 
The question to be tried did not happen within your 
ordinary jurisdiction : it was not in this county that 
the offence, which is complained of, took place i 
but an application has been made to remove it here ) 
and it is possible that such an application might pro- 
duce some prejudice in your minds, as if there had 
been something in the conduct of the party^ for 
whom I have the honour to appear, which has made 
it improper to permit the question to be tried where 
it arose. The application to remove the cause from 
Wales to the nearest English coigity, was made upoti 
an affidavit, which I have not seen, and was granted 
by Lord Chief Justice Kenyon, who undoubtedly 
exercised his discretion wisely and justly, as he does 
upon all occasions. He thought, that, under the 
circttmstances stated by those concerned^ for the Bi- 
shop of Bangor, and upon the affidavit made by 
those who are in-osecuted, without any opposition or 

vol. I. X 
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interference of any sort or kind whatever by the 
person who iappears here as the Prosecutor, that it 
.was fit :to remove it. — ^W^hen he did so, I know be 
removed it to a tribunal of uprightness, of virtae, 
^md hohour. — I know he removed it to a sttuatioa 
ivhere, I am confident^ 'intelligence and intf^ity 
will alike prevail ; and I am by no means afraid of 
the mere circumstance of its being remov^^ having 
any influence upon minds like yours. 

Gentlemen, there may have arisen prejudices in 
this, as there do arise prejudices in many causes. 
Undoubtedly, this is not the first time that the mat- 
ter has been the subject of conversation and dis-. 
course ; probably it is not the first time that even 
you, who are impannelled to try the cause, may have 
jieard of it. It is my duty to my Client^ it is my 
duty to the public likewise, if there should have 
been any such conversation about this prosecution, 
to remove all those prejudices, to remove all the 
impressions that may have been redeived, not only 
from your minds, were it possible you could have 
receive them, bat from* all those that stand around. 
i say it is important to my Client, and it is import- 
ant to the cause of public justic^^ that I should en* 
ideavour to remove them. 

: Gentlemen, I beg leave to state to you^ in the 
temperate spiHt which I have professed, that this is 
l)et a question, in which the^^heral religious esta* 
i)Iishment of the •country is at all invoiv^-^t is a 
question^ I can assure you, v^hich is confioad to ihe 



individuals who appear upon this record. It te^hei 
no further than their conduct^ "^ on the particular oe^ 

casion. It is a question which cannot^ I am sure^ 

* 

have the least effect to the prejudice of that ddop 
trine^ or to the pr^udice of that rank and situation 
in the state, which is so important to the wdiUbeing 
of society^ and so essential, to bind together, and 
to sustain, those principles which tend, not only to 
our happiness hereafter, but to the good govern- 
ment of the world in which we now live. I pledge' 
ni)^self, then, that, when you come to hear this case, 
you will find that the facts I shall prove are cpn- 
fined singly and solely to the parties named in thiar 
Indiptment^ 

Gentlemen, there is another circumstance to 
which I could wish to call your attention^ before 
I enter into the merits of the case— ^namely, that 
akbougb a Church Dignitary stands in the front of 
those indicted, that is no reason whatever, why this 
Indictment should not have been preferred ; for if 
the fects which I have to state to you, and which I 
shall afterwards prove — - if the principles of law 
which, under his Lordship's direction, I shall have 
the honour to lay down to you, are correct, yow 
will find ^bat the public justice must be satisfied by 
a verdict of Guilty^ notwithstanding theratik 6nd si- 
tuation of the first individua! who is indicted. 

it is ai painful tht«g to me> tiot only on ^ceount 
of his rank and his skuation^ as ^ Bishop of the 
Church, and as a I%er of Parfiamenit, to address- 

» 2 ■ 
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you upon a subject of this sort ; but it is more so 
vAken I consider, that, in the intercourse of my pro* 
fessional life, I have had frequent occask>n to see 
that person discharging duties in another place, in a 
judicial and legishtive capacity : I have often had 
the honour, and I will say too the satisfiiction, to ad- 
dress him in that station. Gentlemen, I can assure 
you that I speak with no personal feelings against 
the Bishop ; they are all naturally on the other side. 
But what is more, I can assure you that my instruc- 
tions are, to conduct the cause in a pure spirit of 
temper and moderation, such as I have already de- 
scribed to you. 

Gentlemen, this is not the only time that digni- 
taries of the church have been indicted, and found 
guilty. You have but to look back to the bead-roll 
of the State Trials, and you will find many instances 
of the sort. You have but to reflect a few yesm 
back, when a person, upon an indictment, removed 
Jh the same manner, though not a Bishop, yet a dig- 
nitary in the church, was brought into this Court, 
for reasons similar to those which bring you now 
here to try this Indictments They wbo heard my 
Learned Friend* upon that occasion, they who 
have read the history of that period, cannot foiget 
the uninterrupted stream of c^endid eloquence and 
of powerful ability, whidi has been rdling on, with 
inereasiqg force> from that period to the preset 

. « Mr. £rskiae^ asCoaiuelftrtheDeaaof StAHqpk 
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tnomentj and which^ then almost in its in&nqr, was 
exerted in a question similar to that in which I have 
now the honour to address you^ which mark$ that 
there was, within our own memory^ in this yeiy 
place^ a prosecution of a church dignitary for a mis- 
demeanor^ as there is upon the present occasion. 

Grentlemen^ I will state plainly why this question 
is tried, and why you are called to deliver a verdict 
upon it. It is, in the first place, upon principles of 
public justice, in order that the justice of the country 
may be satisfied.— -The prosecution is likewise pro* 
oeeded in, on another principle, which I am sure I 
am warranted by the law of the land to state . as a 
sound one ; it is founded in an honest, fair, justifi- 
able attempt, upon the part of this Prosecutor, to 
vindicate his own character through the medium of 
this prosecution — I say, when I assert that to you, 
I state a legitimate ground of prosecution, and one 
that is consistent with the laws of the country : for 
it is in the power of any individual to use the name 
of His Majesty for the purposes of public justice ; 
ay, and for the purpose of vindicating his own cha<»> 
racter and reputation. It i» dohe every day in the 
case of libel, and may equally be done in ^e case of 
assault, or riot. 

The situation of this Prosecutor was, and is, that 
of a person, who, by industry in his profession, and 
in the different situations which he held in the part 
of the country where this offence was committed^ 
gained to himself a livelihood. He found bin)sel| 
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at once in the eye of that public where he lives, ih 
the circle of that community and society to which 
he belongs (if he did not take some method of 
bringing this matter forward to the public observatioh 
of the country, and of bringing these Defendants 
forward to receive the public justice of the country), 
in the risk pf being, in all probability, deprived of 
the honest earnings of his industry^ and of the situaf- 
tions which he held for the benefit of himself, arid 
the support of his femily. — ^These are the principles 
upon whiqh this prosecution is brought forward ; 
these are the principles which do not at all involvfe 
any thing of a vindictive spirit ; they are principtes 
upon which every honest man daily acts ; they arfe 
principles upon which every honest man may legally 
act* Who could have blamed Mr. Grindley if he 
had brought an action of damages against the JBi- 
ahop, for the injury he has suffered ? What is the 
situation in which he stands here — not bringing ah 
action for damages indeed, but preferring an indict- 
ment ? I will venture to say, that, under the cir- 
cumstances of this crime, and agreeably to the 
mattier charged in this Indictment ^ a prosecution 
leaves the Defendants more ample means, arid B 
better mode, of* defending themselves, than if ah 
action had been brought, and they had been put to 
plead a justification to that action. These are the 
points to which I wish to call your attention, in order 
that your minds may come coolly, deliberately, and 
without prejudice, to the trial of this cause. 
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Gentlemen^ the Indietment> as you have heard^ 
states, that the parties upon this record wi^rc guilty 
of a riot, by entering into, and doing certain acts 
in the office, which belonged tp the Prosecutor, as 
Deputy Registrar of the diocese of Bangor. It states 
nothing but a riot. There is no count in this In*' 
dictment singly for a common assault, although ib 
is the common mode, in drawing indictments of this 
sort, to conclude with the charge of a common as- 
sault, with a view of securing a verdict, iii case the 
fiacts should not come up to the proof of a riot. I 
wish to call your attention particularly to this, be- 
cause it shows, there was no spirit to catch, by a 
hair, these parties, for conduct, which, if it doe^ 
not amount to a riot, is not the subject of which this: 
Prosecutor means to complain. 

It is necessary for me (and I shall do it very 
shortly indeed, before I enter into the state of facta* 
which I must lay before you) to explain the law 
upon the subject of rit>t. — 'There are various offences, 
which people commit, congregated togetlier, whicb 
r^eeive different denominations in law, from th^ 
simple off«ice of an affray, up to that of a riot, 
which it may be well for you to know, in order that 
you may be able to apply the evidence when yoii» 
come to hear it. The case of an affray, is a matter^ 
which arises accidentally,, without any premeditatioa 
or intent. — ^The next in order, is an unlawful as- 
sembly ; that Qffence consists in persons assemblingj 
together, to do some act respecting private property 
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(not concerning the afikirs of the public), and se* 
parating without doing any act whatever.— There is 
another case, commonly denominated a rout, whidi 
is, advancing towards the act, without arriving at 
it. — ^The highest in order, is a riot ; in which there 
Biust be these ingredients : in the first place, there 
must be three or more persons engaged in it ; in 
the next place, there must be an intent and purpose 
in the parties to commit a riot ; and, in the third 
place, it is essential that it should have for its ob- 
ject some matter pf private concern.— ^When you 
oome to hear the evidence^ you will always bear this 
definition in your mind ; which, I am satisfied^ my 
Learned Friend will not contradict, and I am equally 
satisfied my Lord will support ipe ip^ wh^n he comes 
to address you. 

I pledge myself, then, to prove, that the Bishop 
of Bangor, and the other Defendants upon this 
record, were guilty of that which I have last de- 
scribed-rr-that there were three or more of them — 
that they committed a riot, in a matter rejecting, 
private property, and that they had an original in- 
tent and purpose in the act which they did. With 
regard, to the intent and purpose^ yoq will always 
observe this«f»?rthat, intent and purpose may either 
arise from the facts and circumstances that exist at 
the time pf the transaction, which, by inference, 
l^stablish a necessary presumption of an original in- 
tent ; or, it may be made still more palpable to you, 
)>y showing a line and tissue pf conduct whic^i pe- 
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cessarily involves that intent and purpose^ and^ 
therefore^ renders presumption unnecessary, by 
giving you clear^ demonstrative, decided proof, 
arising from the acts and transactions of the parties 
estaUishing a premeditated design, intent, and pur« 
pose, in the acts which they did. You will find that 
this last observation will apply, most materially and 
forcibly, to the evidence I am about tp lay before 
you, and the circumstances I am about to recite. 

I- profess. Gentlemen, again and again, that I 
have no object in view, but making you understand 
this case ; and if, in the course of my address to you ^ 
I either elevate my voice, or give into a manner of 
action that is contrary to the utmost moderation, I 
trust you will attribute it to habit, and not to inten- 
tion. — I have no wish, but coolly, deliberately, and 
calmly, ta make you masters of the facts, the cir- 
cumstances^ and principles, upon which this import- 
ant cause must be decided. 

Gentlemen, I have already stated to you, that the 
Prosecutor of this cause was Deputy Registrar of the 
consistorial Court of the diocese of Bangor.-^^It is 
essentially necessary that I should make you ac- 
quainted with the nature of that office ; and not only 
that you should become acquainted with the nature 
of the offices of Registrar and Deputy Registrar, ge- 
nerally, but that you shouM likewise be made ac- 
quainted with the particular circumstances and local 
situation of the Prosecutor and his office. 

The Deputy Re^strar is apppinted by the Principal 
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Registrar .*-The geneml tiatufe of the office of Re-» 
gistrar is^ that he has the custody of all the archived 
and* muniments that relate to the spiritual court of 
the diocese ; that is, he is to register all the acts of 
a juridical nature ; and he is, besides that, the Re- 
gistrar of all the wills and testaments of the persons 
who die within the diocese. — So that, you observe, 
k is an office of great importance, and extending to 
the interest and property of a vast portion of the 
Community ; that it is an office, where the safe cus* 
tody of the different archives and muniments is of 
the utmost consequence. — Certainly, according to 
the law of the land — according to decided cases to 
which, if it is necessary, I can refer his Lordship, it 
is competei>t to appoint a minor to the situation of 
Registrar ; and, accordingly, the present Bishop of 
Bangor, upon the resignation of the former Prin- 
cipal Registrar, did appoint a nephew of his, a nl)inor> 
to be Principal Registrar.— As it is competent to Che 
Bishop to appoint a minor to be Principal Registrar, 
so it is equally competent that that minor should, by 
some mode, appoint a deputy. 

The reason why a minor can, in this case, deviate 
from the general rule of law, and do an act appoint- 
ing a deputy, is, because it follows, from necessity, 
that the business of the office of Registrar must be 
discharged. If the mihor could not appoint, of 
course the duties of the office could not be dis^ 
charged, and therefore, ex nece^itate ret, from the 
necessity of the case^ the minor is at liberty to ap* 
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J^bint a deputy. But the i>ower of the na^nor goe§ 
tio farther— there the kw Stops. The general rufc 
t{ law is, that a minor can do no act— tha* he has no 
will, betiause he is not supposed to have understand- 
ing to act for himself. The exception, in this par- 
ticular case, is, that the minor does an act fw the 
purpose of appointing his deputy ; but the nttessltly 
goes no further. I have it in my power to state to 
you, from a very recent decision, as well as from 
the very naturfe of the thing itself, that this Regi^ 
trar cannot remove his deputy ; for in this very xsase 
an application was made to the Court of King's Bem^h 
(and though this may be tedious, it is an important 
part of this business), an application was made to the 
Court of King's Bench for a mandamus, caHing upon, 
the present Prosecutor, Mr. Grindky, to deliver 
over to a person, of the name of Roberts, all the 
muniments within his power, and to deliver up to 
him likewise the keys of hi^ office, and thereby 
give him possession of the place where the business 
is conducted, and where the muniments are ppd-. 
served. — ^The result of that application, for the ordtfr 
of the Court to compel this to be done, was, that it 
was denied by the Court ; and I have the authority 
to say, from those who heard it, th^ the ground 
ppon which it was denied was this : Lord Kenyon 
was of opinion, that it was essentially necessary (|> 
apply to the Court of Chancery, to appoint a proper 
guardian for the minor, that there might be suffi- 
dent authority to appoint another Deputy Registrar 
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in the stead of Mr. Grindley ; but that he^ being 
in possession of this office^ and Mr. Roberts not 
showing a right to the possession of the office^ it 
was impossible for the Court to grant the order ap- 
plied for. 

I have^ then^ established clearly, in the first place, 
that Mr. Grindley was in possession of the office ; 
and, in the next place, that there was no legal power 
to remove him. — Consequently, although, from ne- 
cessity, the minor may appoint in the first instance, 
yet, if the office of Deputy Registrar is properly 
discharged, that necessity not existing for the re^ 
moval, the Deputy Registrar must remain until the 
Principal arrives at the years of majority ; or until 
he has such a guardian appointed by the Court of* 
Chancery^ as is capable of acting in such a subject 
matter. 

Grentlem^n, there is one other circumstance I 
wish to state respecting the law upon this subject^-^ 
namely, that where a Registrar is appointed by the 
Bishop, and a Deputy appointed by the R^strar^ 
and the Principal Registrar is a person not in a 
situation to act, there is no power and authority, 
on the part of the Bishop, to remove the Deputy 
Registrar. — ^The Bishop, by law, has no power or 
authority whatever to remove the 'Registrar or De^ 
puty Registrar, except in the following manner. If 
the Registrar, or his Deputy, does any act or acts 
which are, in their nature, contrary to law ; if they 
ig not ^ct consistenly with the duties of their oB^c^^ 
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then, in that case^ undoabtedly^ the Bishop may 
suspend^ but his suspension is confined to ^' a year 
or more f * and it has been decided^ that the words, 
^^ or more,'' do not extend indefinitely to any period, 
but must be confined to a reaisonable period subse- 
quent to the year. Gentlemen, I beg you will bear 
this position of law in your mind, because you will 
find, throughout the whole of this cause, that the 
Bishop has had no fault whatever to find with Mr. 
Grrindley, in the discharge of the dfkties of his ofike ; 
for he has never thought him amenable to his juris-* 
diction for the purposes of suspension ;^at he must 
• have conceived, therefore, that in the discharge of 
the duties of his office, he has acted like an honest, 
faithful guardian of his public trust. — If he had not 
done so, would not this Bishop, who, as I shall 
prove hereafter, attempted first by art, and after- 
frards by force, to remove him from that situation, 
would he not have made use of his suspending power? 
Would he not, near the period of the minor Begis- 
trar coming of age— ^whicb would have been in less 
than a year from these transactions — would he not, 
I say, have suspended him for a year or more, in 
order that the trust might not have been discharged 
improperly ? by which means, the minor, when he 
arrived at that age of twenty-one, when he would 
have the fi*ee exercise of his own will, might, ac« 
cording to law, have exercised the power of amotion 
<iver his Dq)uty at his pleasure, without assigning 
any cause whatever for the removal ? 
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Gentlemen, it is material, in the disduasion oi 
this cause^ and most material to your understaading 
the evidence, that you should know the particular 
situation of the olfice ; I mean the local situation of 
ike place in which the muniments and rec(H*ds are 
kept. It is, as I understand, built adjoining to and 
upon the cathedral church of Bangor; there is a 
flight of steps rising to it, and you go through a 
porch, on which there is an outer door, — Having 
got within the porch, there is an inner door opens 
to the registrar*offioe ; the office is directly opposite 
to the Bishop s palace ; there is nothing but a ^urt- 
yard between them ; and it is so near, that erery 
voice, perhapd, may be heard from the one place to 
the other ; of that, however, I am by no means 
certain, but it certainly is within sight of the fii* 
shop's palace, adjoining to, and built upon, the ca-r 
tbedral. 

I have stated the duties of this office ; I have 
shown you that they are grave and serious duties : I 
have stated the responsibilities of this office ; I have 
shown they are grave and serious responsibiltties : I 
have stated the nature of the muniments k^t in this 
office, and the place in which they are kept : and I 
contend, I think, without the hazard of contradic* 
tion by my Learned Friends, that the person who was 
thus appointed Deputy Registrar, was irremovable, 
except by the mode of suspension by the Bishop, io 
the manner I have mentioned. He was not re* 
movable by the minor, but through the medium of 
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agnardian, which guardian must be appointed by the 
Court of Chancery, — The Deputy Registrar, thus 
invested with this office, so charged with those du- 
ties, and these responsibilities, had as good a right 
and title to possess that office — to possess the house 
or place which I have described, to maintain it,— to 
take it again if it wac taken from him, and tp defend 
himself in it, as any Englishman has to defend his 
house^ which is emphatically denominated his castle. 
— It is impossible to compare it more accurately. All 
the circumstances that belong to the sanctuary of a 
house, belong to th^ sanctuary of this office. The 
sanctuary of our house is for our repose, quiet, and 
security; it is, that -we may protect our families: 
the sanctuary of this office is not, that the f imily of 
an individual may be protected, but is for the pro- 
tection of the interests of an extensive community ; 
it is, that all the devises of personal estates, that all 
the records in the office of a legal and a judicial na- 
ture, that all the interests of a large and important, 
diocese, may be protected. Then, all the argu- 
ments for a man^s maintaining and defending the 
possession of his house, apply infinitely stronger to 
an office charged with such responsibilities. — ^It is 
impossible that he can secure, it is impossible that he 
can maintain that, which is essential for him to jus^ 
tiiy his conduct towards the public, without main- 
taining possession of the building, where these things 
«re preserved ; and every person who attempts to 
tiwpass uppn it, is a trespasser in the eye q( thf 
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law ; every person who makes a riot in it^ is amenable 
to the justice of his country. 

I have described the situation of this office ; it is 
built adjoining to the cathedral ; the wall of it runs 
into the wall of the cathedral. — ^I have described the 
nature of it; it is a spiritual office. — Is it possible 
that any thing can amount more nearly to the de- 
scription, which the great Roman orator gave as the 
definition of a house : '* Quid enim sanctius^ quid 
omni religione munitius^ quam domus uniuscu* 
jusque civis ?** What can be more holy ? What 
can be more protected by every principle of religion ? 
—This is a spiritual office—it is a spiritual office 
carried on in a building annexed^ in local situation^ 
to the cathedral church. — Thus annexed by duty, 
and annexed by situation, it falls in precisely with 
the comparison I have made ; and shows you, that 
this gentleman, Mr. Grindley, was bounds for his 
own sake, for the sake of the public, with whose 
interests he was intrusted — for the sake of the com- 

m 

munity of the diocese to which he belonged — by the 
sacred situation of the place of office, to possess, and 
protect his^ossession in it, that the muniments and 
' the archives might be preserved. 

Gentlemen, I am sorry I have detained you so 
long in the preliminary part of this case ; I hope, 
howev.er, I have not wandered^ but have confined 
myself accurately to the question before ydu. I 
think I have done no more than laid that ground, 
which is necessary for your understanding the facts : 
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5n3 I- now come to state to you, prtjcisely and ac- 
curately, what the nature of those facts is. I toid 
you, originaHy, that I aim only at distinctness. If I 
have that quality, I have every thing I can wish. In 
order to be distinct, and in order to show you with 
ivhat mind and intent this riot was committed, I 
anxiously entreat your attention to the commence- 
ment of the connexion between Mr. Grindley and 
the Bishop of Bangor. 

Early in tlie year 1792, Mr. Grindley was ap- 
pointed agent for the Bishop of Bangor. In the 
inotith of February of that year, the Bishop ap- 
pointed his nephew, a minor, to the situation of 
Registrar of the consistorial court of the diocese. 
In the month of March 179^, Mr. Grindley was ap- 
pointed Deputy Registrar. He continoed to act in 
the situation of Deputy Registrar, down to the yeat 
1794, when, for the first time, he saw the minor, 
who confirmed the appointment, and who treated 
him as his Deputy Registrar. The bargain was, that 
Mr. Grindley was to pay his principal seventy pounds 
a year. — ^He discharged the regular payments.-r->He 
continued to act in his oflEice, without any ojffence to 
the Bishop ; and that he had committed no ofience 
in his office, is clear, otherwise he, the I^shop^ 
must have suspended him. He continued, I say> 
to aCSt in the discharge of the duties of his ofilice, 
down to the autumn of 17Q5. Here then begins fee 
history which gives origin to this prosecution. 

The approach of the general dection kd the Bi^^ 

VOL. X, - X 
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akop of Bangor to think^ that he mighty perhaps^ 
be serviceable to some of his friends ; and he 
th<jiught those immediately under him were likely to 
be influenced by him, — He applied to Mr, Grindley, 
for his interest in the county of Caernarvon. His 
application did not meet with the reception^ or with 
the answer^ he expected. Mr. Grindley thought^ 
as I hope every Englishman thinks^ that he had a 
right to the free exercise of his franchise^ and the 
free exercise of his influmce; but although he 
thought SO3 I can assure you that he behaved with 
great temper and moderation. — ^Mr. Grindley now 
founds that his connexion with the Bishop became a 
connexion that was not so comfortable, if they were 
not to $igree in their election interests ; he thought 
, it right, therefore, to resign the office of Agent to 
the Bishop ; and he accordingly resigned his place 
of Agent in the month of Jatiuary.— At the time he 
did so, he signified expressly, that, on the 22d of 
February, he would resign the office of Deputy Re- 
gistrar. — ^Now, could any thing be more moderate ? 
•»r-You may, perhaps, ask, why he did not resign 
the office of Deputy Registrar at the time he resigned 
the situation of Agent ? The reason he assigned was 
this, and it is a valid and substantial reason-*-that his 
year of appointment as Registrar ended upon the 22d 
of February 1796; that, by retaining the office till 
that time, he should be enabled to make up his ac- 
counts, to settle all his business, and then he would 
quietly take his departure from it. — Could any thing 
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be more moderate^ could any thing more be wished 
for by the Bishop ? If this Registrar had become 
obnoxious to him^ because he did not obey him in 
matters with which the Bishop, I must say^ ought 
to have had bo interference, either ara Bishop or as 
a Lord of Parliament ; if he wished to get rid of Mr. 
Grindiey, might he not have had that patience which 
ought peculiarly to belong to the character of those^ 
who appear as Defendants upon this^ . indictment ? 
Might he not have had patience for but a little 
month, till the Deputy Registrar valuntarily resign- 
ed his office ? There is something in this conduct 
of the Bishop, which it is almost impos^ble to ac«. 
count for^ unless one were to dive into thos6 specu- 
lations^ which have led one to know what the mo- 
tives^ and what the feelings of men ere, in differ- 
ent situations c^ life^ and in different chaiacters in 
society* 

I recollect a very profound and a very wise staying, 
equally true as wise^ with respect to the cl^gy» It 
was said of themi ^^ That they had found, what Ar- 
^^ cbimedes only wanted, another worlds on which 
^* to fix their fulcrum, by which they moved this 
*' world at their pleasure."^ — ^That saying will go far 
to expound this conduct. In all spiritual matters, it 
28 a wise, a just^ a true maxim, calculated to show 
the true principlcis updn which the clergy possess^ 
and truly and justly^ and eminently and beneficiany 
tjo/tfae society in whichj.we: live, possess that influ- 
ence upoa mankind^ which ought to belong to their 

I 2 
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• character and situation in all spiritual aflairs— -but 
tvheti they travel from spiritual to temporal concerns 
•—when they quit the affairs of the other, and look 
only to the concerns of this world ; when they in- 
terfere in politics above, or in elections below, then 
that character, which directs their influence m the 
clerical function, unfortunately follows them into 
their tempbral concerns. If they are disappointed, 
they cannot brook it.*— They have been taught to re- 
gard mankind as persons whom they are to govern 
At their pleasure— ^they are incapable of smoothhijg^ 
the matter over, as men, more accustomed to the 
ordinary concerns of life, are; and therr spiritai^l 
power uniformly follows them into temporal coilcems, 
if they are imprudent enough to mix in thdm. This 
is vouched by the history of the world, in all ages ; 
it is vouched peculiarly by the history of this 
country. Who ever heard of Sherlock or howAi 
interfering in such matters ? No ! They were en- 
abled to move this world at their pleasure, becaii^ 
their lives were spiritual and holy. Who has *ii^t 
heard that Wclsfey and Laud were of a different 
character and description ? The Ego et Hex meus 
ofWolsey, and the violence of Laud, against the 
privileges of the people of England, are equally to be 
coBected- from that witty^^ wise, and just maxim to 
ivhich I have alluded. Such iis the situation of the 
persons €onoerned4— Gentlemen, it does not «g- 
hify whether the scene is in the world at large-, 'or 
in the fiooH^ of Caernarvon; ivhe^CT^lt is^tirang- 
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acted in the palace of Whitehall, or in the church- 
yard of Bangor ;-»the same causes, in the hand of 
the Supreme Being, directing this wprld to its good, 
will always produce the s^me effects ; iuid I cannot 
account for the Bishop not having accepted of this 
moderate, of this attentive, of this h^ppy propo- 
sition (I might almost say, if it had b,een accepted) 
of the Deputy Registrar, but that he bad deviated, 
from what he does not, I am sure, often deviate 
firom,— !-from spiritual to temporal concerns ; — ^that 
be had forgot the concerns of that pure and humblo 
religion, of which he is an eminent pastor, and that 
he had been drawn aside by the peculiar interests of 
friendship, by the strong ties of connexion, or by 
9QiQething else, in order to act in the manner which 
J have described to yqu. 

In fact, the resignation has not been made at all i 
luod the transactions, which I am about to relate, 
will show the reasons why it has not been made, and 
will prove, that it was not possible to have beea 
made with safety, Mr. Grindley found,, the Bishop 
had become hostile tq \i\ta ; he found, he was no 
longer safe in resigning it into hands, that could not 
legally accept the resignation ; he found, he could 
not have that con^dence, which would have taken 
place, if it had been left to his own freedom and 
choice ; and that, after he had resigned into the 
hands of a minor, he wpuld^, in point of few, have 
retained all the responsibilities of the office, without 
.^leing, in fact, in the office, to discharge the duties : 

^ i; 3 
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-^Therefore it is^ he has not resigned the office. But 
the transaction which I am about to state to you^ and 
I am now come to the real question in the cause 
(though I humbly think^ under his Lordship's di- 
rection^ that nothing I have said is irrelevant) — ^the 
transaction I am about to state to you, will unfold 
the whole. . « 

Between the fourth and the eighth of January 
1796^ which you see was a month previous to the 
term of the proposed resignation, these transactions 
took place.-^First of all, the Bishop, in the absence 
of Mr. Grindley, the Deputy Registrar, sent for the 
seals ; and he obtained one seal. I think the other 
seal Mr. Grindley's clerk had not in his possession, 
and it was not delivered. — ^This was intimated to Mr4 
Grindley ; ^nd Mr. Grindley, imagining that the 
Bishop, having obtained one seal, might possibly 
attempt to obtain the keys ; he, theref(Mie, being at 
that time in Anglesey, wrote to his clerk to beware 
not to give the Bishop the key of the office if he asked 
for it. The Bishop did ask for it ; and was refused, 
if— Upon the 7 th of January, Mr. Grindley returned, 
and found that his office had been broken into.-^He 
ascertained, as I shall prove, from the Bishop^'s own 
mouth, that the Bishop had given directions to break 
open the window of the office, to take the locks off 
the door, and put on other locks.w-In this situation 
Mr. Grindley found himself, respecting ' an officei, 
for the duties of which he was legally responsible 5 
for he is, both in law wd in fact;^ Deputy Registrar^i 
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and has been so from the year 179^9 down to the 
present tiine^ without any attempt to cast a slur on 
bis character in the discharge of his duties. 

Grentlemen^ I come now to the principal fects ; 
and I can assure you I will act in the spirit which I 
professed at the outset. I wish to state every thing 
candidly to you; I have nothing to hold back. I. 
do not mean to say that^ upon every occasion , it is 
possible to justify persons . in their transactions for 
moderation * and for prudence ; and yet I think^ 
when you examine the transactions of Mr, Grindky, 
you will see, under all the circumstances, that they 
were neither immoderate nor imprudent. — Mr. 
Grindley'a ofier of resignation had been scoffed at, 
and rejected. — ^He had been treated in such a way 
as to make it natural to suppose that he would be ex^ 
posed as a culprit, in the discharge of his duty, to 
the whole community to which that duty appertains. 
He found, that it was essentially necessary for hloi to 
know in what state the muniments and archives were, 
which he alone had a right to the possession of.-^He 
found the means of entrance debarred, and, therc^ 
fgre, determined to get admission to the office; 
and, having got adn()ission, he determined to, main- 
tain himself in the possession of it, as he had a full 
right to do. 

In the morning of the 8th of January, Mr. 
Grindley went to the office, with the means of get- 
ting admittance into it. — ^You will observe, that the 
first attempt to get possession, of the office had bee^ 

I 4 
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on the part of the Bisbop.-^You will always recollect, 
that the Bishop has no earthly right to the possession 
of the muniments of that office^ as long as the Re* 
gistrar properly discharges the duty of the office.-— 
He has no right to keep the Registrar out of his 
office^ but the Registrar has a right to keep all man* 
kind out of it, except those who come upon bu^ncss, 
and except the Bishop when he comes in the dis* 
charge of his duty (zs Bishop of jBon^^r.-— Mr. 
Grindley imagined, from the violence that had taken 
place before, that is to say, from the violent break- 
ing into the office originally, and from the offer of 
compromise on his part^ and even of resignation, 
being wholly. rejected, he imagined, and it was iia« 
taral so to imagine; that force would be opposed to 
foi^ce, when he once got possession of his office ; and 
therefore, undoubtedly, Mr. Grindley went prp-^ 
vided, so as to secure himself against the possibility 
of that force depriving him of his office.-^entle* 
men, I insist, that when he was in possession of his 
office, he had a right so to do. All this will be 
proved — I say it will be proved : because I know Mr. 
Grindley, who is the first witness, ijs a person be^ 
yiond the suspicion of not acting agreeable to his oath. 
— ^The oath is, '^ that he shall speak the truth, tile 
whole truth, and nothing but the truth.."*— It has^ 
been uniformly expounded, that a person, who does 
not speak the whole truth in a court of justice, is as 
criminal as he who speaks a direct falsehood. — ^I feel 
myself bound in duty and in conscience, as an advo«i 
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cate^ to state to you the whole truth ; and Mr. 
Grindley is a man of that conscience, that he will 
speak the whole trutli in the manner in which the 
thing bap{)ened. It will then be for you to jpdge, 
luider all the circumstances i «nd I thipk that) what- 
ever opini^m you may form with regard to Mr. 
.Grindley's rashness in his manner of getting posses- 
sion of the office, and his determination to maintain 
possession of it, you will be convinced, that the Bi- 
shop and those indicted, were in fact guilty of a riot, 
for endeavouring to get possession of it, and coming 
and interrupting him in the manner I shall describe 
and prove. 

Mr. Grindley went with pistols in his pocket ; but 
it will be proved, these pistols were unloaded.^^TSioWf 
I can assure my friends (whatever gestures they may 
make) that I am not in the least afraid erf this fact.— • 
I say, his going with unloaded pistols, proves, that 
he had, in regard to getting possession of Uie office^ 
no intent of offence whatever, — ^He took powder and 
shot, with which, when he got possession, he loaded 
his pistols — which proves that he was determined, 
being "in peaceable possession of his office, to rnain^ 
tain that possession ; and I contend, that the De- 
puty Registrar of the diocese, under the circum- 
stances I state, ha[d a right so to do.-— I say, that 
every argument, every fact which applies to the case 
of a man*s own hqiise being his castle, applies to this 
fsase.— Mr. Grindley,. after he had opened the outer 
door in the porch^ in order to prevent any riot, and 
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for the purpose of intimidation, threatened one of 
the persons who <:atne from the Bishop's house to 
interrupt him, with an unloaded pistol ; for it will 
be proved, that the pistols were loaded at a stibse^ 
queiit time. After this first attempt to disturb him, 
tliere was a considerable interval ; and during this 
interval Mr. Grindley got into the inner door. Mr. 
Grindley being thus in the office, the Bishop and 
various of his servants arrived. — ^The Bishop hollow- 
ed with a voice so loud (as will be proved to you) 
that Mr. Grindley did not know it ; his passion was 
so vehement, that it was absolutely impossible to dis« 
tinguish his voice.— The moment Mr. Grindley 
knew it was the Bishop, he said he had no objection 
to the Bishop's being let in, and he desired his ser- 
vants quietly and peaceably to retire to a further 
corner of the room. — Mr. Grindley then came for- 
ward, and said, that whatever business was to be 
done, he was ready to do it ; that he considered 
himself as the legal officer, and he was then in the 
quiet possession of his office ; that, with regard to 
his Lordship, he was perfectly willing he should comq 
into the office, but he begged that his Lordship's 
boisterous and tumultuous conduct might cease.— I 
really wish, rather that the witnesses should describe 
what passed afterwards, than that I should. — But 
instead of that tumultuous conduct ceasing, the Bi- 
shop approached first to Mr. Grindley, afterwards ta 
his servants, with threatening gestures, and with 
threatening words, laying his hands upon them » ' 
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and he was assisted by the four other persons indi(^t* 
ed^ who afterwards came into the office, whose ac« 
tions and words were precisely of the same kind and 
description. 

Gentlemen, one of the grounds of riot which you 
liave to try, is this. That here was a person, legally 
entitled to the possession of his office, illegally forced 
from that office ; he had taken possession of this 
office, and remained in the quiet possession of it.— 
Now, whether he did so in a manner that a perfectly 
calm and unconcerned spectator may approve of, aS 
an abstract case, I do not know ; but I am address^ 
Ing myself to persons who' have human passions ; I 
am addressing myself to Gentlemen, who know what 
human nature is i and I am sure, that in an outrage 
of this sort, committed after a voluntary offer of re- 
signation, such as I have stated ; after a conduct so 
peaceable and quiet, even a worm, if trod upon, 
would have turned again. * — Mr, Grindley had got 
quietly into the possession of his office, and then, 
after a lapse of time, this office was again attacked 
in the riotous, tumultuous, and extraordinary man- 
ner which the witnesses will state, but which I 
forbear detailing, because, in the first place, it is 
unnecessary for your understanding the cause, and 
in the next place, it is painful for me to state it. 
This disturbance went on a considerable time, and 
at last it ended only by persons, whose sex and cha* 
racter I have too great a respect for, to introduce 
thegi into the cause, more than just to s^y, that by 
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the intervention of Mrs. Warren and two ladies, the 
Bishop was at last quieted from his passion, and 
withdrawn from the riot. There the business ended, 
Gentlemen, this is the case which you have to try ;, 
and I think I can venture (o say, that if the facta 
are proved in the manner I have described, and 
I take upon me to say I have stated them most cor- 
rectly, it is impossible for yoq not to find a verdict 
for the Prosecqtor. 

Gentlemen, it would be in vaiq^ and an absurd 
thing in me, to detain you with any particular ad-» 
dress to yourselves. I have the honour of knowing 
hardly any of you personally, although among the 
^ury there ^re some gentlemen whom I have had an 
ptppprtunity of seeing in another scene in life. I 
know your characters, and I know that however you 
inay feel yourselyes bound to protect the ministers of 
pur church, (hough I think this prosecution can 
have no effect upon any but; the particular church- 
men engaged ii;! this transaction, that you will yet 
guard yourselves against deviating from those prin- 
ciples according to which you are boi^nd to act, and 
that you will find according to the evidence. 

Gentlemen, there is no principje implanted ii| 
the human mind, stronger than the sympathy which 
we feel for the situation and sufferings of persons o( 
high rank and condition : it is one of those prin*- 
ciples that bind society together ; and is most 
admirably infused into our nature, for the purr 
poses of good government, and the yrell-heing oif- 
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civil order,— ^But whatever the rank may be^ that 
rank can never stand between a defendant and the 
proof of the fact, with a jury of Englishmen. They 
-kiiow their duty too well : neither compassion, sym- 
pa^y, nor any other principle, can possibly afteot 
their minds. — Consider what is the peculiar situatipn 
of these Defendants ; reflect, that they are set apart 
by the laws of the land, and the regulations^ of ihB 
Christian religion, for the purpose of preaching the 
doctrines of Christ. Our law has been so peculiarly 
cautious with respect to their character, that even 
tifhen it empowers the civil magistrate to quell a riot 
by calling to his assistance every other member cff 
the community, it peculiarly excepts, with womea 
and children, the clergy. I have brought before 
you parsons of that description, who, iiistead «€ 
claiaiing an escemptioti from being called upoii^ 
have themselves been guilty of a riot ; for whioh 
they are justly amenable to the laws of their coui£try% 






ji/ter the examination of the witnesses, and ^te 
close of the Prosecutor's case, Mr. Erskine spoke as 
follows : 



126 UK. SR8KIKB*8 8PBBCH FOU 



CENTLBMBN OF THE JURY, 

Mt Learned Friend^ in opening the 
case on fhe part of the Prosecution, has, from jier* 
fonal kindness to me, adverted to some successfol 
exertions in the duties of my profession, and par* 
ticularly in this place. It is true, that I have been 
in the practice of the law for very many years, and 
more than once, upon memorable occasions, in this 
Court ; yet, with all the experience which^ in that 
long lapse of time, the most inattentive man may 
be supposed to have collected, I feel myself wholly 
at a loss in what manner to address you. I speak 
unaffectedly when I say, that I never felt myself in 
80 complete a state of embarrassment in the course of 
my professional life ; — indeed, I hardly know how to 
collect my faculties at all^ or in what feshion to dak 
with this most extraordinary subject. When my 
Learned Friend, Mr. Adam^ spoke Irom himself y and 
from the emanations of as honourable a mind as ever 
was bestowed upon any of the human species, I 
know that he spoke the truth when he declared his 
wish to conduct the cause with all charity, and in 
the true spirit of Christianity. — ^But his duties were 
scarcely compatible with his intentions ; and we sbalij 
therefore, have, in the sequel, to examine how 
much of his speech was his own candid address, pro« 
ceeding from himself \ and what part of it may be 
considered as arrows froim the quiver of his Clibnt. 
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—The cause of the Bishop of Bangor can suffer no- 
thing from this tribute, which is equally due to 
friendship and to justice : — on the contrary, I 
should have thought it material, at any rate, to ad- 
vert to the advantage which Mr. Grindley might 
otherwise derive from being so represented. — I 
should have thought it right to guar4 you against 
blending the Client with the Counsel. — It would 
have been my duty to warn you^ not. to confound 
the one with the other, lest, when you hear a liberal 
and ingenuous man, dealing, as he does, in humane 
and conciliating expressions, and observe him with 
an aspect of gentleness and moderation, you might 
be led by sympathy to imagine Ihat such were the 
feelings, and that such had been the conduct, of the 
man whom he represents *. — On the contrary, I 
have no difficulty in asserting, and I shall call upon 
his Lordship to pronounce the law upon the subjectj 
That you have before you a prosecution, set on foot 
without the smallest colour or foundation — a prose- 
cution, hatched in mischief and in malice, by a man, 
who is, by his own confession, a disturber of the 
public peace; supported throughout by persons who, 
upon their own testimony, have been his accom- 

* No observation can be more just than this,— It is the most 
consummate art *of an advocate, when he knows that an attack is 
likely to be made upon his Client for turbulence and malice, to 
make the Jury think, by his whole speech and demeanour, that 
mildness and justice were his characteristics ; and Mr. Adam ap- . 
pears, with greisX aUlity, to Jiave fulfilled this duty. 
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plices, and who are nojwir leagued with htm in a con- 
spiracy to turn the tables of justice upon those, vho 
came to remonstrate against their violence, who ho^ 
nestly, but vainly, endeavoured to recall tfaem to a 
sense of their duty, whose only object was to preserve 
the public peace, and to secure even the sanctuaries of 
religion from the violation of disorder and turaiilt. 

Whdt then is the cause of my embarrassment ?— 
It is this. — In the extraordinary times in which wc 
live ; amidst the vast and portentous changes which 
have alhfilken, and are shaking the world ; I cannot 
help imagining, in standing up for a Defendant 
against such Prosecutors, that the religion and order, 
under which this country has existed for ages, had 
been subverted ; that atlarchy had set up her stand* 
ard ; that misrule had usurped the seat of justice, 
and that the workers of this confusion and uproar 
bad obtained the power to question their superiors, 
and to subject them to ignominy and reproach, for 
venturing only to remonstrate against their violence, 
and for endeavouring to preserve tranquillity, by 
means not only hitherto accounted legal, but which 
the law has immemorially exacted as an xnhispen-^ 
SABLE DUTY from all the subjects of this realm« 
Hence, it really is, that my embarrassment arises ; 
ittdy however this may be considered as a strong 
figure in speaking, and introduced rather to cap-- 
tivate your imaginations, than gravely to solicit your , 
judgments, yet let me ask you. Whether it is not 
the most natural train of ideas that can occur to an; 
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xnan^ who has been eighteen years in the profession 
qf the English law ? 

In the first place. Gentlemen, Who are the par- 
ties prosecuted and prosecuting ? — What are the re- 
lations they stand in to each other ? — What are the 
transactions, as they have been proved by them- 
selves ?— What is the law upon the subject ? — and^ 
What is the spirit and temper, the design and pur- 
pose of this nefarious prosecution ? 

The parties prosecuted are, the Right Reverend 
Prelate, whose name stands first upon the Indict- 
ment, and three ministers and members of his 
church, together with another, who is added (I 
know not why) as a Defendant,— The person pro- 
secuting is — (how shalU describe himfJ-^Yov surely 
my Learned Friend could not be serious^ when he 
stated the relation between this person and the Bi- 
shop of Bangor,— He told you, most truly, which 
renders it less necessary for me to take up your time 
upon the subject ; — that the Bishop is invested with 
a very large and important jurisdiction — that, by the 
ancient laws of this kingdom, it extends to many of 
the most material objects in civil life ; that is, has 
the custody and recording of wills, the granting of* 
administrations, and a jurisdiction over many other 
rights, of the' deepest moment to the personal pro- 
perty of the King's subjects, — He told you, also,: 
that all these complicated authorities, subject only 
to the appellate jurisdiction of the MetfopolitaOi^ are 
vested in the Bishop. — ^To which he might havci 
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^idad fndnffiitdf n# doubt ^ if kis cause would have 
ddmiiied the addition), that thb Bishop bimseu, 
ttid not bis temporary clerk, has^ in the eye of the 
law^ the custody of the records of his church ; and 
th^t he also is the person whom the law looks to, for 
the dne ^ministration of every thing committed to 
Ii^is q^re ;— rhis subordinate oiHcers being, of course^ 
respqnaiUie to him for the execution of what the law 
requires at Ids hands. 

As^ th^ ICing himself^ who is the fountain of all 
jurv^dictionSj cannot exercise them himself, bpt only 
hy substitutes, judicial and ministerial, to whom, in 
tkte various subordinations of magistracy, his execu- 
tive authority is delegated ; so in the descending scale 
of ecclesiastical authority, the Bishop also has his 
subordinates to assist him judicially, and. who have 
again their subordinate officers and servants for the 
performance of those duties committed by law to 
the Bishop himself; but which he exercises through 
the various deputations which the l^w sanctions and 
oonfirias* 

The Consistory Court, of which this man is the 
Jtepufcy Registrar, is the Bishop's Court .-^For the 
fulfilment of its duti^s^ the law has allowed him bis 
chancellor and superior judges, who have under 
ihGto, in the different ecclesiastical divisions, their 
^{irrogateSj^ who have again their varioua subordii* 
nates ; the lowest, and last, ^nd least of whom^^ is 
the Prosecutor of this Indictment ; who nevertheless 
considers, the cathedra church of Ba^gbx, and thi 
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Court of the Bishop's see, as his own castle ; and 
who, under that idea, asserts the possessjoa of it, 
even to the exclusion of the Bishop himself, Ti>y vio- 
lence and armed resistance ! — Do you wppder now. 
Gentlemen, that I found it difficult to handle tliis 
preposterous proceeding ? — The Registrar himl^lf 
(pitting deputation out of the question) is the very 
lowest, last, and least of the creatures of the Bishop's 
jurisdiction ; without a shadow of jurisdiction him- 
self, either judicial or ministerial. — He sits, indeed, 
amongst the records, because he is to registei^ thQ 
acts which are there recorded ; but be sits there as 
an officer of the BisJwp, and the office is held under 
the chapter part of the cathedral, and within its con- 
secrated precincts, where the Bishop has a jurisdi^^ 
tion, independent of all- those which my Friend has. 
statedtoyou— -a jurisdiction, given to him by many 
ancient statutes, not merely for preserving that tran- 
quillity which civil order demands every where ; but 
to ^force that reverence and solemnity, which reli- 
gion enjoins, within its sanctuaries, throughout tb^ 
whole Christian world. 

Much has been said of the Registrar's freehold in 
his office : — but the term which he has in it — vfe. 
for life — rarose originally froin ar^ iiidulgence to the 
Bishop who conferred it \ and it is an indulgence 
which still remains, notwithstanding th^ ^restraining 
statute of Elizabeth .-^ITie Bishop's appointment of 
a Registrar is, therefore, binding upon his successor ; 
•^but how binding ?— Is it binding to exclude the 
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future Bishop from his own cathedral ? — -Is it true, 
as this man preposterously supposes, that, hecau^ 
he chooses to put private papers of his own, where 
no private papers ought to be — because he thinks fit 
to jremove thetn from his own house, and put them 
into the office appointed only for the records of th^ 
Public — becapse he mixes his own particular accounts 
with the archives of the diocese — that therefore, 
forsooth, he has a right to oust the Bishop frorn the 
• offices of his own Court, and, with pistols, to f^sist 
his entrance, if he comes even to enjoin qu jet and dcr 
ccncy in his church ? — Surely Bedlam is the proper 
forum to settle the rights of such a claimant. 

The Bishop's authority, on the contrary, is sft 
universal throughout his diocese, that it is laid down 
by Ix)rd Coke, and followed by all the ecclesiastical 
writers, down to the present time, that though the 
freehold in every church is in the parson, yet that 
freehold cannot oust the jurisdiction of the Ordinary, 
who has a right, not merely to be present tp visit the 
conduct of the incumbent, but to see that the church 
is fit for the service of religion : and so absolute and 
paramount is his jurisdiction, that no man, except by 
prescription, can even set up or take down a monu- 
mept, without his license ; the consent of the parson,, 
though tbe freehold is in him, being held not to be 
sufficient. The right, therefore, conferred by the 
Bishop on the Registrar, and binding (as I admit it 
to be) upon himself and his successor, is the right to 
perform the functions of the office, and to receive 
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the legal emoluments.— The Registrar tflay also ap- 
point his Deputy, but not in the taaiiner my Learned 
Friend has affirmed ; for the Registral' cah jtppoint 
no Deputy without the Bishop's consent and appro- 
bation • My Learned Friend has been also totally 
misinstructed with regard to the late judgment of -the 
Court of King's Bench on the subject. — He was not 
concerned in the motion ; and has only his report' 
of it from his Client. — Mr. Grindley was f^presented 
in that motion by a Learned Counsel, tvho ndtv as- 
sists me in this Cause, to whom I desire to appeal.— 
The Court never pronounced a syllable which touched 
upon the controversy of to day ; on the contrary, it^ 
judgment was wholly destructive of Mr. GfihdIeyV 
title to be Deputy — for it held, that the infant, and 
not his natural guardian, had, with the Bishop's ap- 
probation, the appointment of his Deputy ; whereas 
Mr. Grindley was appointed by his father only, and 
not by the infant at all, which my friend well knew, 
and, therefore, gave parol evidence of his possession 
of the office, instead of producing his appointment, 
which would have been fatal to his title : and the 
reason why the Court refused the mandamus, was^ 
[Use Mr. Roberts, who applied for it, was not a 
;al deputy. It did not decide, that the Prosecutor 
Has iht legal officer, but only that Mr. Roberts was 
Tiot ; and it decided that he was not, because he had 
6nly the appointment of the infertfs father, which 
was, by the bye, the only trtle which the Prosecutor 
had himstf f : and although tha infant was a lunatic/ 

& 3 
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and could no longer act in that respect for himself^ 
yet the Court determined that his authority did uot 
4cvoIve to the father^ hut to the Court of Chancery, 
which haSj by law^ the custody of all lunation. 

This judgment was perfectly correct^ and supports 
spy proposition. That the Prosecutor was a mere 
tenant at will of the Bishop. — ^The infiuit can, indeed, 
^point his Deputy, but not ex necessitate reiy as my 
]f riend supposes ; on the contrary, he will find the 
reason given by the Court of King's Bench, as far 
^d^ as the reign of Charles the First, as it is re- 
|Qi:ted by that great m^istrate, Mr. Justice Croke. 
\i is there s^d^ that an infant can appoint a deputy, 
hecausethe act requires no discretion, the approbation, 
Tphich is tantamount to the choice, beijig in the Bishop. 
—ffThe continuance must, therefore, in common 
sense^ be. in the Bishop also ; for otherwise, the in- 
&nt having no discretion, a propei;^rson m%ht be 
removed indiscreetly, or an improper person might 
never be removed at all.— I maintain, therefore, on 
the authority of the anfcient law, confirmed by the 
late decision of the Court of King's Bench, in tlus 
very case, that the Prosecutor, who is so forward to 
ipaintain a privilege, which he could not have main- 
. tained, even if he had been Judge of the Court, and 
Chancellor of the Diocese, had, in fact, no more 
title to the office than I have. — ^He teJIs you, him- 
^If, that he never had any appointment from tha 
infant, but from ihe fether only, with the infantas 
and the Bishop's approbation ; in other words, he 



t^as the deputy de facto : btit^ as sQeh> I-asseM .^e 
was a mere tenaht at wiH ; and^ ootisequently^ )))S* 
ipafhe^ to dll intents and purposes^ a private imii^ 
from the moment the Bi^hdp dignified his deti^rthi^ 
nation to put an end to his officd ; and that the |^* 
shop had signified his determination before ^ ktsm^ 
iction in question^ Mr. Grindley has distinctly a4^ 
mitted also. 1 thought^ indeed^ I should be ftit>i9 
likely to get that truth from him^ by eon<S^ff^ 
from him the drifl of my etarhiAatiofi ; a^ bef/ 
therefore, swore^ n^ost eagerly^ that the fiishoii iS$ 
not offer hini the key at the palace $ but tiiat^ 00^ 
f he contrary^ he had told htm distinctly^ that he wai 
no longer in the office. He says^ besides^ that thd 
Bishop expressed the same determination by a letter f 
in answer to which he had declared his resolution td 
Jiold it till the yea* expired.— I say, therefore, that 
the Prosecutor, at the time in question, was pot 
Deputy Registrar, and that, the infant being a Id* 
tvAie, the Bishop had a right f o give charge of t]be 
office till another was duly appointed.-^This p6mt 
of law I will put on the record, if my Friend de- 
iires it. 

But why should I exhaust myself with this cdlk^ 
teral matter; since, in my view of the subject, it! 
rignifies nothing to the question we have to consid^ ? 
It slgni^es not a farthing to the principles on wbitih 
I presently mean to r^ my defence, whether he was 
dn usurper, or the li^l deputy, ox^ the i]A^t WAr 
fiAf with his patent in his haildt 

K 4 
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Xiet us flow, therefore, attend to what this mtfl 
did^ whatever character belonged to him.— This- is- 
prmcipaHy to be collected frorm the Prosecutor's own 
testimony, which is open to several observations* 
My Learned Friend, who stated to you in bis ab- 
sence, the evidence he expected from him, explain- 
ed, with great distinctness, the nature and obligation* 
of an oath ; and, speaking from his own honest sen- 
sations, and anticipating the evidence of his Client, 
from the manner he would, as a witness, have deli* 
fered his own, — ^he told you, that you would hear 
from him, a plain, unvarnished statement — that he 
would keep back from yoii no circumstance, nor wish 
to give a colour to any part of the transaction.-— 
What induced my Friend to assure us, with so much 
solicitude, that his witness would adhere so uni* 
formly to the truth, I cannot imagine, unless he 
thought that his evidence stood in need of some re- 
commendation. — AH I can say is^ that he did not in 
the least deserve the panegyric which was made upon. 
him,, for he did not give an unvarnished statement of 
the very beginning of the transaction, which pro- 
duced all that followed. — I asked him. Whether, in. 
refusing the key, he did not mean to keep an ex- 
clusive possession of the oflBice, and to prevent the 
Bishop even from coming there ?— But, observe how. 
the gentleman fenced with this plain questbii — " i 
^^ did not,'' he said, '^ refuse him the key^ but only lest 
^'. he-should take possession."--^! asked him again^ *^ If 
^' he did not positively refuse the key ?*'— and desired 
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the answer to be taken down.->-^At that moment mf 
friend) Mr. Manly^ very seasonably interposed, as 
such a witness required to be dry-nursed i and at lasl 
he said) ^^ Oh, the hey was included.^* 

The Bishop, therefore, was actually and wilfully 
excluded wholly from the office. For, notwith- 
standing Mr. Grindley's hesitation, Mr. Sharpe, who 
followed him, and who had not heard his evidence, 
from tfte witnesses being kept apart, swore distinctly 
AND AT ONCE, that the key was taken from Dodd^ 
because Grindley thought he would let the Bishop 
have it ; and the witness said further — (I pledge «»y-. 
self to his words)^^^^ it was, therefqre, bbli*} 

VBBBD INTO MY CUSTODY, AND I REFUSED IT TOr 

THE Bishop — I did so by Mr. Grindley's di- 
rection, UNDOUBTEDLY." 

The very beginning of the transaction, then, is 
the total exclusion oj the Bishop from his own court,, 
by a person appointed only to act as Deputy, by his 
own consent, and during his own will ; which will 
he had absolutely determined before the time in ques-^ 
tion. I am, therefore, all amazement, when it 
shoots across my mind, that I am exhausting my 
strength in defending the Bishop ; because, most 
undoubtedly, I should have been Counsel for him as 
a Prosecutor, in bringing his opponents to justice. — 
According' to this new system, I would have the 
JuDGBS take care how they conduct themselves. 
Theoffice-keepers of the records of the Courts at 
Westminster, are held by patent ; even the Usher's 
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place of the Court of King's Bench is for life ; hk 
too 18 allowed to appoint his deputy^ who is the man 

, iSiat puts wafers into our boxes^ and papers into our 
drawers^ and who han& us our letters in the cleft of 
a stick.— But^ nevertheless^ I would have their 
Lordships take care how they go into the Court of 
King's Bench, which, it seems, is this man's castlb. 
— If Mr. Hewlt were to make a noise and disturb the 
Court, and Lord Kenyon were to order him to be 
pushed out, I suppose we should have his Lordship 
at the next assizes for a not.--«-4Suppo8e any of the 
Judges wished to inspect a record in the Treasury 

* Chamber^ and the clerk should not only refuse the 
key, but maintain his possession with pistols ; would 
any man in his senses argue that it was either incfict- 
able or indecent to thrust him out into the street ?— 
yet, where is the difference between the attendants 
©n a court civil, and a court ecclesiastical ? Where 
is tlie difference between the Keeper of the Re- 
cords of the Court of King's Bench, or Common 
Pleas, and the Registrar of the Consistory of Ban- 
gor ? 

To all this T know it may be answered. That these 
observations (supposing them to be well founded) 
only establish the Bishop's right of entry into his 
office, and the illegal act of the Prosecutor in taking 
an exclusive possession ; but that they do not vin- 
dicate the Bishop for having first taken off the lock 
in his absence, nor for afterwards disturbing him ill 
the possession which he had peaceably regained; that 
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the law was open to him, and that his pa^onal inter* 
i^r^ce was illegal. 

To settle this pointy we . must first have recourse 
to facts^ and then examine how the law applies to 
them« 

It stands admitted^ that though Mr. Grtndley 
knew that the Bishop had determined his will^ and 
had insisted on his surrender of his situation^ which, 
he never held but by the Bishop^s sufferance, he 
absoliitely refused the key, with the design to ex-- 
dude him from the office. — It was not till ihen^ that 
the Bishop, having no other means of access, order* 
ed the lock to be taken off, and a new key to be 
. nade.^^Now, whether this act of the Bishop's was 
1^1 or illegal, is wholly beside the question — his 
Lordship is not cliarged with any force or illegality 
on that account ; he is not accused even in the 
Counsers speech, with any impropriety in this pro- 
ceeding, expept an intrusion into this imaginary 
castle of Mr. Grindley.~-It is admitted, in shorty 
that the Bishop todt a possession altogether peace-- 
able. 

His Lcnxkhtp then, having removed the Deputy 
Kegi#trarj without due authority, if you please, and 
being (if you will, for any thing which interests my 
argument) in j^pi^session, contmry to law, let us se^ 
what follows.^And in examining this part of the evi- 
dence, Vpfin Pfhieky indeed f the whole case depends ^ 
I am Vifit (Jriyen to the common address of a Counsel 
for a Defendant in a criminal proseciition ; I am not 
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obliged to entreat you to suspend your judgments till 
you hear the other side — I am not anxious to caution 
you to withhold implicit credit from the evidence, till 
the whole of it is before you.— No, Gentlemen — I 
am so far from being in that painful predicament, 
that though I know above half of what you have 
heard is not true ; although I know that the trans* 
action is distorted, perverted, and exaggerated in 
every limb and member ; yet I desire that you will 
take it as it is, and find your verdict upon the found- 
ation of its truth. — Neither do I desire to seduce 
yojur judgments, by reminding you of the delicacy 
of the case.— My Friend declares he does not know 
you personally, but that he supposes you must have 
a natural sympathy in protecting a person in the 
Bishop^s situation against an imputation so extremely, 
inconsistent with the character and dignity of his 
order. — ^It is natural, as decent men, that you 
should ; and I, therefore, willingly second my Learn^ 
ed Friend in that part of his address. — I solemnly 
conjure you also to give an impartial judgment— I* 
call upon you to convict or acquit, according to 
right and justice. — God forbid, that you should not! 
—•I ask no favour for my Client because he - is ^ 
prelate, but I claim for him the right of an English' 
subject, to vindicate his conduct under the law o£ 
the land. 

The Bishop, then, being in peaceable possessbn, 
what is the conduct of the Prosecutor, ev^ upon 
his own confession ? — He sends for^hree men i ,two 
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of whom he calls domestics ; one of them is his do* 
niestic blacksmith. — ^He eoraes with Ihem^ and others, 
to the office, with pistculs, and provided with 
POWDER AND SHOT* — Now, 1JU0 anlmo did they 
come ?-r-I was really so diverted with the nice dis- 
tinction of Mr. Grindley, in his answer to this ques- 
tion, that I could scarcely preserve my gravity.— 
He said, *^ I came, it is true, with jnstols, and with 
^* powder 4nd sh^t, to take possession ; but-i—mark— 
*^ I did not load my pistols in order to take possession 
'^ r— I did not load them till after I had it, and theq 
^f only to keep the possession I had peaceably taken.** 
— This would be an admirable defence at the Old 
Qailey. — ^A man breaks into my house in the day, to 
rob me of my plate *-«— (this is but too apt a quota«> 
tlon, fpr so I lost the whole of it) — But this felon is 
a prudent man, and say9 to himself — I will not load 
my fire-arms till I have got into the house and taken 
the plate, and then / will load tliem, to defend my- 
sdf against the owner, if I am discovered. — This is 
Mr. Grindley's law ; — ^and, therefore, the moment 
lie had forced the office, ho loaded his pistols, and 
called aloud repeatedly, that he would blow out the 
brains of the first man that entered. — A pistol had 
before been held tp the breast of one qf the Bishop's 
servants ; and things were in this posture when the 
bishop came to the spot, and was admitted into the 
office. — The lock which he had affixed he found 

. ♦ It seems Lord Erskine's house, in Serjeant's Inn^, had ^eei\ 
jrei:^ntly broken ppen^ and bis ^late all stoIea« 
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taken off, the doors forced open, and the apartment 
occupied by armed men^ threatening violence to aR 
who should oppose them. 

This is Mn. Grindlet*s own AccoWNt. — He 
admits^ that he had loaded his pistol before the Bi^ 
shop came ; that he had determined to standi vt et 
armis, to maintain possession by violence, and by 
death if necessary ; and that he had made that open 
declaration in the hearing of the Bishop of the dio- 
cese. — ^Perhaps Mr, Grindley may wish, hereafter, 
that he had not made this declaration so pubtic ; for, 
whatever may be the Bishop's forbearance, yet the 
criminal law may yet interpose by other instruments, 
tmd by other means. — Indeed^ I am truly sorry to 
be discussing this matter for a defendant in July, 
which ought to have been the accusation of a Proses 
cutor six months ago, if the public peace of the realm 
had been duly vindicated. 

The Bishop, then, being at the door, and hearing 
his office was taken possession of by force, and by 
the very man whom he had displaced, the question 
is. Did he do more than the law warranted in that 
conjuncture ? — I maintain, that, from over-iforbear- 
ance, he did much less. — If in this scene of disorder* 
the records of the diocese had been lost, mutilated,, 
or even displaced, the Bishop, if not legally, would 
at 4he least have been morally responsible.-^It was 
his duty, besides, to command decency within the 
precincts of his church, and to remove at a di&tancd 
fr«>m it all disturbers of the peace.— And wh^> after 
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al}> 4id the Bishop do ? — He walked up and down^ 
remonstrating with the rioters, and desiring them to 
go out, having before sent for a magistrate to act 
according to his discretion. — It is true, Mr.^jrindley 
worked himself up to say, that the Bishop held up 
his fist so (describing it J '; but, with all his zeal, hd 
will not venture to swear he did so with a declaration^ 
or even with an appearance, of an intention to strike 
him*-— The whole, that he can screw up his con- 
science to, is, to put the Bishop in an attitude, 
which is contradicted by every one of his own wit- 
nesses — wIk> all say, that the Bishop seemed much 
surprised, and walked to and fro, saying, *^ This is 
fine work !"— and moving his hands backwards and 
forwards, thus (describing it). Does this account 
at all correspond with Mr. Grindley's ? or does it 
prove an attitude of force, or even an expression of 
passion ? On the Contrary, it appears to me the 
most natural conduct in the world. They may fancy, 
perhaps, that they expose the Bishop when they im- 
pute to him the common feelings, or, if you please, 
the indignation of a man, when all order is insulted 
in his presence, and a shameless outrage committed 
in the very sanctuary which he is called upon, by 
the duty of his office,- and the dignity of his station, 
to protect.— But is it required of any man, either 
by human nature, or by human laws (whatever may 
b^ the sanctity of his character), to look at such a 
proceeding unmoved ? Would it have been wrong, 
Of indecenrt, if he had even forciblt removed them > 
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I SAV| m' WAS HIS VVtY TO HAVE BONE SO, WHO- 
EVER wjQUE THE OFFENDERS ; Whether the Deputy 
Begistrar, the llegistrar himself^ or the highest man 
in the kingdom « 

To come at once to the point : I maintainj that, 
at the time the Bishop came to the door^ at which 
very moment Grindley was threatening to shoot the 
first person that entered^ which made somebody say, 
*^ Will you shoot the Bishop ?"-^I maintain^ at that 
very (npment three indictable offences were com- 
xnitting, which put every man upon the level of a 
ipnagistrate, with regard tq authority^ and even pre- 
ccribed a duty to every man to suppress them. In 
the firstj, there was an affray j which my Friend 
did not /define to you, by^ which I will. — ^r^ Ser- 
jeant Hawkins^i transcribing frpm the ancient autbo« 
rities^ and whose definition ifi confirmed by ever/ 
day*s practice, defines an affray thus i ^^ It is an 
*^ afiray, though there is neither actual violence nor 
^' threat of violence, where a man arms himself with 
^' dangerous weapons in such a manner as will Ha* 
*^ turally cause terror ;"--Tand this was always an of- 
fence at common Iaw> and prohibited by many sta-» 
tutes. 

Let us measure Mr. Grindlpy's conduct, upon his 
own account of it, by the standard of this law, and 
e:)camine whether he was guilty of an affray. He 
oertainly threatened violence ; but I will throw him 
in that, as I shall examine his threatening when I 
j^'l^sent him to you in the character of a rioter.— -I 
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will sappose, theix, that he threatened no violence j 
yet he was armed with dangerous weapons in such et 
mariner as would naturally create terror. — He tells' 
you, with an air of triumph, that he brought the 
arms for that express purpose, and that he dispensed 
those who came to disturb him in his castlb. He 
was, therefore, clearly guilty of an affray. 

Let tis next see what the law is, as it regards all 
the King's subjects, when an affray is committed.' 
The same authorities say, -^([ read from Mr. Ser- 
jeant Hawkins, who colletts the result of them), 
That any private man may stop and resist all per- 
sons engaged in an affray, and remove them ; that 
*^ if he receive a hurt in thus preserving the peace^ 
he may maintain an action for damages ; and that, 
if he unavoidably hurt any of the parties offending 
in doing that which the law both allows and com- 
mends, he may wefi justify it, for he is no ways iri 
*^ fault/* — Setting aside, therefore, the ofHde and au^ 
thority of the Bishop, and the place whefe'' rt was 
committed, and considering him only &s a private 
subject, with no power of magistracy, he had a' right 
to do^ — not that which be did (for in fact ke did no- 

* 

AingJ — he had 3 right to remove them by nta\ii 
force, and to call others to assist in reittoving and 
sccurrng them. The Bishop, however, did neither 
of these things ; he took a more regular course^ — he? 
sent for a magistrate to preserve the peace-^he had, 
indeed, sent for him before he came himself j ^et, 
they would have you believe, that he went there W 
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an illegal purpose — as if any man who intended vtc^ 
lence, would send for a magistrate to witness the 
commission of it. When the magistrate came^ Mr. 
Grindley thought fit to behave a little more decently ; 
and so far was the Bishop from acting with passion 
or resentment^ that when those about him were de- 
sirous- of interfering, and ofl^red their services to 
turn them out, he said to them : '* No ! let the law 
*^ take its course in due season."* — His Lordship, by 
tiiis answer, showed a greater regard for peace than 
recollection of the law ; for the course of the law did 
warrant their forcible removal ; instead of which^ he 
left the Prosecutor, with arms in his hands, in a 
possession, taken originally by force, and forcibly 
maintained. 

Let us next examine if the Prosecutor, and his 
witnesses, were engaged in a biot. — ^My Learned 
Friend will forgive me if i remind him^ that there 
is one part of the legal definition of a riot, which he 
omitted. — I will, therefore, supply the omission 
from the same authorities^ — ** A riot is, where three 
persons, or more, assemble together with an in- 
tent, mutually, to assist one another against any 
who shall oppose them in the execution of somt 
enterprise of a private nature, and afterwards ac- 
^^ tually execute the same in a turbulent manner, to 
«* the terror of the people, whether the act intended 
'^ be l^al or illegal.*' But the same authorities add 
very properly—''^ It is clearly agreed, that in every 
ff riot there must be some such drcumstances^ either 
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*' of acinar force and ' violence, or of an apparent 
tending to strike terror into the people, because a 
riot must always be laid in terrorem populiJ** — ^This 
most important part of the definition of a riot, which 
my Friend prudently omitted, points, directly and 
conclusively, upon the conduct of his own Client, and 
completely excludes mine. — The Prosecutor, and his 
witnesses, did assemble mutually to support one ' 
another, and executed their purpose with arms in 
their hands, and with threats and terror ; which con- 
clusively constitutes a riot, whether he was Registrar, ■ 
or not, and whatever might be his right of posses- ' 
Bion, — The Bishop, on the other hand, though he • 
might have no right to remove the Prosecutor, nor 
any right to possession, could not possibly be a rioter, 
for he came without violence or terror, or the means ' 
of either, and, if he had employed them, might law- 
fully have used them against those who were em- 
ploying both. 

Let us now further examine, whether I was right 
ia maintaining, that there was an aggravation, from 
the flace where the offence was committed, and ^ 
which invested the Bishop with a distinct character 
and authority. 

By the statute of Edward the Sixth, if persons 
come tumultuously within the consecrated precincts 
of the church, the Ordinary has not only a right to 
repress them, but he may excommunicate the offen- 
ders ; who are, besides, liable to a severe and igno» 
xninious temporal punishment, after a conviction on - 
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mdtctment) even for an indecent brawling within the 
precincts of the churchy without any act atall^ which 
wpuld amount to a riot or an affray. 

Let us tlien, for a moment, reflect, bow these so- 
lemn anthorities, and any possible offence in the Re- 
verend Prelate, can possibly be reconciled ; and let 
us contemplate, also, the condition of England, if it 
be established as a precedent upon the fact before 
you, that fie is amenable to criminal jurisdiction upon 
this record. — A riot may arise in the street, the mo- 
ment after your verdict is pronounced, by persons^ 
determined to take and to maintain some possession 
by fcH'ce. I may see or hear armed men^ threatening 
death to all who shall oppose them ; yet I should not 
venture to interpose to restore the peace, because I 
cannot try their titles, nor examine to which of the 
contending parties the matter in controversy may be- 
long. — If this new doctrine is to b^ established, ask 
yourselves this question — ^Who will in future inter- 
fere to maintain that tranquillity, which the magis- 
trate may come too late to preserve, if the rein is 
given to disorder in the beginning ? Although dan- 
gerous violence may be committing, though public 
order may be trampled down within his view, a wise 
mjan will keep hereafter within the walls of hi^ own 
house. Though fearless of danger to his person^ he 
jpay yet justly fear for his reputation, since, if he 
only asks what is the matter, and interposes his au* 
thority or counsel, he may be put by the rioters, 
into an attitude of defiance^ and may be subjected ta 
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ihe^eicpehse and degradation of a prosecution 1 The 
delicate situation of the Bishop, at this moment cri- 
itiinally accused before you, is admitted; but it is 
hardly more, Gentlemen, than would attach upofa 
persons of many other descriptions. — ^The same 
situation would not be much less distressing to a 
Judge, to a Member of Parliament, or to any of 
you. Gentlemen, whom I am addressing.— What 
would be the condition of the Public, or your 
own, if you might be thus dragged to the Assizes 
as rioters, by the very rioters which your duty ha4 
driven )^u to offend ? I assert, that society could 
not exist for an hour, if its laws were thus calcu- 
lated to Encourage its destroyers, and to punish its 
protectors* 

Gentlemen, there is no man loves freedom better 
than I do; there is no man, I hope, who would 
more strenuously • oppose himself to proud and in- 
i^olent domination in men of authority, whether pro- 
ceeding from ministers of the church, or inagistrates 
of the state. — ^There is no man, who would feel less 
disposed to step beyond my absolutely imposed duty 
as an advocate, to support oppression, or to argue 
away the privileges of an Englishman. — 1 ^fdmit, 
that an Englishman's house is his castle ; and I re-^ 
collect and recognise all the liberties he ought to 
enjoy. — My Friend, and I, are not likely to differ, 
as to what an Englishman's freedom consists in. 
The freedom that he and I love and contend for, is 
THE SAME. It is a freedom that grows out of, and 

L 3 
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Stands firm upon, the law — it is a freedom, which 
rests upon the ancient institutions of our wise fore- 
fathers — it is a freedom which is not only consistent 
with, but which cannot exist without, public order 
and peace — and, above all, it is a freedom, cemented 
by morals, and still more exalted by a reverence for 
religion, which is the parent of that charity, huma- 
nity, and mild character, which has formed, for ages, 
the glory of this country. 

Gentlemen, my Learned Friend takes notice, that 
this cause has been removed from its primitive tri- 
bu^jial, in order to be tried before you at Shrewsbury. 
He tells you, he never saw the affidavit that was the 
foundation of its removal ; which, however, he with 
great propriety supposes contained -matter which 
made it appear to Lord Kenyon to be his duty to 
withdraw the trial from its proper forum in Wales. 
— But, he is instrucfed by Mr. (jrrindley to deny 
that any thing was done, either by himself, or any 
other person connected with him, to prejudice that 
tribunal, or the country which was to supply it.— I, 
on the other hand, assert, that, upon the Prose- 
cutor's own evidence, greater injustice and malice 
never marked any judicial proceeding. I have in my 
hand a book (no matter by whom written) circu* 
lated industriously through all Wales, to prejudice 
the public mind upon the very question before you. 
But Mr. Grindley, it seems, is not responsible for 
the acts of this anonymous libeller. — ^How far he is 
responsible^ it is for you to judge. It is for you to 
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setde^ how it happened that the author of this hook 
should have it in his power^ minutely to narrate 
every circumstance which Mr. Grindley has himself 
been swearing to ; and that he should happen, be^ 
sides, to paint them in the very sarne colours, and 
to swell them with the same exaggerations, with 
which they have been this morning accompanied.— 
It will be for you to calculate the chances that shpuld 
bring into the same book, under inverted commas,^ 
ft long correspondence between the Bishop of Bangor 
and this very person. — Gentlemen, he admits, upon 
his oath, ^^ that he furnished the materials from 
^^ whence that part of the work, at least, might 
^^ have reached the author ;" and from thence it will 
be for YOU to guess, what share h^ had in the re* 
inainder.— All I know is, that from that time forward 
the Bishop's character has been torn to pieces, not 
from this pamphlet alone, but by a pestilential blast 
of libels, following one another ; so that it has been 
impossible to read a newspaper, without having an-- 
nounced to us this miserable cause, and the inquiries 
forsooth to be instituted in Parliament, which were 
to follow the decision. — Gentlemen, the same spirit 
pursues the cause even into this place, — proceed- 
ing from the same tainted source.— rMy Friend tem- 
pers his discourse with that decorum and respect for 
religion, which is inseparable from the lips of so 
good a man. — He tells you, that it has been wittily 
said of the clergy, and his Client desires him to add, 
'^ truly top"— -that the clergy hav^ found what hx- 
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diimedes wished for in rain — " a fulcrum, from 
'^ whence to move the world ;" he tells you, *^ that 
^^ it is recorded of that great philosopher, that he 
^^ desired but to have a fulcrum for his engine, to 
f' enable him to accomplish if." — " Churchmen," 
says Mr. Grindley, by the mouth of Mr. Adam, who 
pannot abandon him, and who, as a sort of set-off 
against his owfi honour and moderation, is obliged 
to inhale the spirit of his Client, " The church," 
says Mr. Grindley, *' has found this fulcrum in the 
^^ other world, and it is by playing off that world, 
^* they enthrall the world ^ye live in/' He admits, 
indeed, that when they employ their authority to 
enforce thq true purposes pf religioii, they have a 
right to that awful fulcrum upon which their engine 
is placed, and then their ofRce.will inspire reverence 
and submission ; but vvhen they make »sf2 pf it for 
^he lowest and most yident purposes, for ends de* 
structivie afike tp religipn and ciyil society (of course 
the purposes in question) ^ THiiN it seems it is, that 
disgrace not only falls upon its individiials, but dcr 
struction overtakes the order. 

My Learned Friend, by his Client's instruction, 
^hen immediately applies t^is general reflection, and 
says, *' that he can discover no other reason, why 
^^ the Bishop would no longer permit Mr. Grindley 
^^ to hold the pflice, than that he bad deviated frow 
f? his celestial courser-had. looked to the vile and 

sordid affairs pf the world, and prx>stituted the sa- 
f cred dignity of bis chairacter tp purposes, ^bicb 
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'^ would degrade men in the lowest situations.*' — 
My Friend said, across the Court, that he had never 
seen the pamphlet. Good God ! I believe it. — ^But 
i have seen it ; and I have no doubt that one half 
©fit is copied into his brief : it is written in thiy 
very spirit-— it brings before the Bishop the events 
of France^^it warns him of the fate of his brethren 
in th^t country, as an awful lesson to ecclesiastics of 
all ranks and denominations^ and reminds him, that 
18 archbishops, 118 bishops, 119830 canons, SOGO 
superiors of convents, and a revenue of fifteen m\U 
lions sterling, were on a sudden swept away. [Mr^ 
Er shine here read an extract from the pafnphlet, and 
then continued f] 

Gentlemen, all this is mighty well ; but he must 
be but little Acquainted with the calamities of Prance^ 
who believes that this was the source of them. — ^ft 
was from no such causes that those horrors and calaa^ 
mities arose, which have disfigured and dishonoured 
her revolution, and which have clouded and obscured 
the otherwise majestic course of freedom ; — horrors 
and calamities which have inspired an alarm inte 
many good men, and furnished a pretext for many 
wicked ones, in our own country. It was the pro- 
fligacy and corruption of the French sitate, and 
not the immorality of lier clergy^ which produced 
that sudden and extraordinary crisis, ^ in the vortex c^ 
which tl^ ehurch^ and almost religion itself, were 
swallowed up. The clergy of France was pulled 
down in the very mariner of this painphlet.^r-K trum- 
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pet was Mown against their order — the Massacre of 
St. Bartholomew was acted upon the stage^ and the 
Clardinal of Lorraine introduced upon it, exciting to 
murder^ in the robes of his sacred order.-— It was 
, asked^ by a most eloquent writer * (with whom I 
do not agree in many things, as I do in this), whe* 
ther this horrid spectacle was introduced to inspire 
the French people with a just horror of blood and 
persecution ? — ^and he answers the question himself 
by saying, that it was to excite the indignation of 
the French nation against religion and its of- 
fices ; and that it had its efFect : '^ That, by such 
•^ means, the Archbishop of Paris, a man only known 
** to his flock by his prayers and benedictions, and 
•* the extent of whose vast revenues could be best 
f^ ascertained by his unexampled charity to the un- 
*' happy, was to be hunted down like a wild beast, 
•^ merely because the Cardinal of Lorraine, in the 
^^ sixteenth century, had been a rebel and a mur- 
*' Sever:* 

In the same manner, this pamphlet, through the 
medium of abuse upon the Bishop of Bangor, is ob- 
Tiousty calculated to abuse the minds of the lower 
orders of the people against the Church ; and to de- 
stroy the best consolation of human life, by bringing 
the sanctions of religion into doubt and disrepute. I 
am, myself, no member of the church of England, 
nor do I know that my Friend is— rwe were both 

♦ Wn Burke. 
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t)omin another part of the island, and educated in 
other forms of worship ; but we respect the office* 
of religion^ in whatever hands they are placed by the 
laws of our country : and certainly the English clergy 
never stood higher than they do to-day, when Mr* 
Adam, so thoroughly acquainted with the history of 
his country, as far as it is ancient^ and who, from 
his personal and professional connexions, is so per- 
fectly acquainted with all that passes in the world of 
our own day, is drawn back to the times of Laud 
and Wolsey, to search for English prelates, who 
have been a reproach to the order ; and when hs 
would represent tyranny and oppression in church^ 
men, is forced back upon an unreformed church, 
and to ages of darkness and superstition, because it 
would have been in vain to look for them under the 
shadow of that mild religion which has promoted 
such a spirit of humanity, and stamped such a cha- 
racter upon our country, that if it should ever please 
God to permit her to be agitated like neighbouring 
nations, the happy difierence would be seen between 
men who reverence religion, and those who set oat 
with destroying it. — ^The Bishops, besides (to do 
them common justice), are certainly the last of the 
clergy that should be attacked. — ^The indulgent spirit 
of reformed Christianity, recollecting that, though 
invested with a divine office^ they are men with hu- 
man passions and affections^ permits them to mix in 
^11 the customary indulgences, which, without cor- 
rupting our morals^ constitute much of the comfort 
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add happiness of bur lives; yet^ they in a manner 
separate themselves from their own families ; and, 
whilst the other orders of the clergy, even the most 
dignified^ enjoy (without being condemned for it) 
the amusements which taste and refinement spread 
before lis, no Bishop is found within these haunts of 
dissipation. — So far from subjecting themselves to 
be brought to the assizes for riot and disorder^ they 
thus refuse many of the harmless gratifications, 
Ivhich, perhaps, rather give a grace and ornament to 
Virtue, than disfigure the character of a Christian 3 
and I am sure, the Reverend Prelate, whom I re* 
present, has never overstepped those limits, which 
a decorum, perhaps overstrained, has by custom im- 
posed upon the whole order. The Bishop's indi- 
vidual character, like every other man's, must be ga* 
thered from his life, which, I have always under- 
stood, has been eminently useful and virtuous, i 
know he is connected with those, whose lives are 
both ; and who must be suffering distress at this 
moment from these proceedings. He is nearly 
allied to one*, 'whose extraordinary kfiowledge enables 
him to fulfil the duties of a wartn benevolence, in 
restoring health to the sick, and in bringing back 
hope and consolation along with it, to families in the 
bitterness of affliction and distress. — I have, more 
than once, received that blessing at his hands, which 
has added not a little, to the anxiety which I now 
feeh 

♦* Tflte celebrated Br. Richard Warr*n. 



. Gentlemen^ I am instructed^ and indeed pre^isedj 
by the anxiety of the Bishop's friends^ to cal| many 
witnesses^, to show^ that be was by bq means dia- 
turbed with passion^ as has been represented^ and 
that, so far from it, he even repressed those, whose 
zeal for order, and whose affection for his person, 
prompted them to interfere ; saying to them, " The 
*Maw will interpose in due season .*' I have wit- 
nesses, to a great number, whom I am pressed ta 
call before you, who would contradict Mr. Grindley 
in the most material parts of his testimony ; but thea 
I feel the advantage he would derive from this un- 
necessary course ; he *^ould have an opportunity, 
from it, to deprive the Reverend Prelate of the tes- 
timony and protection of your approbation. He 
would say, no doubt, " Oh, I made out the case 
*' which vindicated my Prosecution, though it was 
" afterwards overturned by the testimony of persons 
^^ ill the Bishop's suite^ and implicitly devoted to his 
^' service ; — I laid facts before the Jury, from which 
^^ a conviction must have followed, and I am not 
^^ responsible for the false glasses by which his wit'- 
'^ nesses have perverted them.^* — ^This would be the 
language of the Prosecutor; and I am^ therefore, 
extremely anxious that your verdict should proceed 
upon the facts as they now stand before the Courts 
and that you should repel, with indignation, a charge 
which is defeated by the very evidence that has been 
given to support it.-— I cannot, besides, endure the 
humiliation of fighting with a shadow, and the im- 
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pradenceof giving importance^ to what I hold to be 
iiothing^ by putting any thing in the scale against it ; 

a conduct^ which would amount to a confession that 

• 

something had been proved which demanded an air* 
swer. How far those^ from whom my instructions 
come^ may think me warranted in pursuing this 
course, I do not know; but the decision of thak 
question will not rest with either of us, if your good 
sense and consciences should, as I am persuaded they 
will, give an immediate and seasonable sanction to^ 
this conclusion of the triaK 






Mr. Erskine, after consulting a Jew minutes with 
Mr. Plumer, Mr. Leycester^ and Mr. Milles, in- 
formed the Court he should give no Evidence. 

Mr. Justice Heath then summed up as follows ; 
which we insert, as the Learned Judge stated the sub^ 
stance of all the Evidence given on the Trial. 



MR. JUSTICE HEATH. 

GENTLEMEN OP THE JURY, 

This is an Indictment against the 
Bishop of Bangor, Hugh Owen, John Roberts, John 
Williams, and Thomas Jones. The Indictment 
states, ^' That . Samuel Grindley (who^ it seems, is 
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** the Prosecutor of this Indictment), on the 8th of 
*^ January last, was Deputy Registrar of the Epis- 
*^ copal and Consistorial Court of the Bishop of 
•^ Bangor, and that, in right of his office, he had 
** the use of a room adjoining to the cathedral 
** church of Bangor, called the Registrar's Office, 
^* for transacting the business of his office : that the 
^* Defendants, intending to disturb the Prosecutof 
^* in the execution of his office of Deputy Registrar, 
^* on the 8th of January last, riotously assenibled and 
*' unlawfully broke the Registrar's Office, and re- 
^* mained there for an hour, and continued making 
*' a great disturbance, and assaulted the Prosecutor, 
^' and stirred up a riot," 

This, Gentlemen, is the substance of the Indict- 
ment.— The definition of a riot has been truly stated 
to you ; it may be collected, indeed, from the In- 
dictment itself; and is, when two or more persons 
assemble together with an intent mutually tp assist 
each other, and to resist all those who should oppose 
them, and with a further intent to break the peace; 
—and it is likewise for a private purpose. 

Now, before I sum up the evidence, I shall state 
those things particularly, to which you should direct 
your attention ; and you will consider how the evi- 
dence applies in support of the Indictment; It must 
be proved, to your satisfaction, that the Prosecutor 
is Deputy Registrar of this Consistorial Court of the 
Bishop of Bangor ; that, in right of that office, he 
bad the use of this room to transact his business 
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there ; that the Defendants, intending to disturb 
him in his office, riotously assembled to disturb the 
peace, and broke and entered the office-room, and 
continued there, making a great disturbance, assert- 
ing that he had assumed an office which did not be- 
long to him, and making a riot there. These 
things must be proved to your satisfaction. — I will 
comment upon the evidence as I shall state it to 
you. 

Samuel Grindley, the Prosecutor, tells you, that 
in February 1792, he was appointed Agent to the 
Bishop of Bangor, and that he afterwards held the 
crffice of Deputy Registrar, under Mr. Gunning, 
who, it seems, was a minor ; that he saw Mr. Gun- 
ning, the Registrar, in October J794 ; that -he paid 
seventy pounds a year to the Bishop, on account of 
Mr. Gunning his principal ; that the Bishop was the 
person who made the bargain between him and his 
principal ; that he entered on his office as Deputy. 
— He says, that he was invited by the Bishop, and 
that the Bishop introduced him (the Prosecutor) to 
Mr. Gunning, as the Principal Registrar, and intro-i 
duced the Principal Registrar to the witness as his 
Deputy. — He says, that there waa no complaint that 
he had not discharged the duties of his office ; and 
that he continued to discharge the duties of his 
office till the 22d of February last. He says, that 
there is an' apartment belonging to this office, which^ 
it seems, is under the chapter-house adjoining to 
the cathedral ; that there is a flight of steps going: 



i^p to it— that he employs his^ Cledks-in .Jthe.crfBfti^ 
and he has a resident Clerk tliere.-^He sajs^ Jpa 
told the Bishop that he would . r^s^ign oa thje ^^^d.fif 
pjebruary last ; that on the .4th qF Janu^ry. he ;was 
absent from Bangor, and returned on the ?th, 
having received information that his office had been 
broken open ; that the Bishop afterwards acknow- 
ledged to him, that it had been brqken open by h^s 
(the Bishop's) servants, under his direction. — :Hp 
says, that som,e panes of glass had been taken down, 
the leads had been removed, and fresh locks ha4 
be^n put upon the doors. All this the Bishop ap- 
knowledged.' — And then he gives you* an acp9unt of 
his coming there ; of his breaking open, the dop^p, 
and his entering again. . " / 

L^t us consider, ^o far as thisi^.hpw it applies. 
In the first place, it certainly doe^ . not lie in the 
mouth of the Bishop to say, that this man was not 
properly appointed to his o^fficq; he was in the ex- 
ercise of his office ; he had made an agreement with 
his^ principal, and he paid him seventy pounds a year 
— the Bishop was the pprspn who negotiated the- bu- 
siness ; and he gave the Bishop notice that he meant 
to give up his office on the 22d of February; but 
ypa see, between the 4th and the 7th of January j 
before the t^me the Prosecutor had appointed for re- 
signing, his office, the Bishop thought proper to go 
to the office and break open the lock, and theft, it 
^ contended on the part of the Defendants, that 
the^Bkhop yas in pea9fipb)© po5S«ssion ; it is cou* 
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tend^ too, that, as Bishop, he had a jurisdiction in 
this cathedral — ^that, because the Deputy Registrar 
must be confirmed by the Bishop, the Prosecutor 
is oiily tenant at will to the Bishop ; that he never 
had a legal appdntment, and, therefore, -the Bishop 
had a power of dismissing him. 

Now, in the first place, supposing it to be proved, 
that the Bishop had fi power of dismissing him (which 
does not appear one way or the other), it does not 
follow from thence, that he ought to do it by force 
or violence — ^Iie ought to do it by process of law. 
It hq>pens in this country, that the Lord Chief Jus- 
tices of the Courts of King's Bench and Common 
Pleas have a right of appointing officers ; — the 
Judges attending the Court at the Old Bailey, have 
a right of appointing the officers there ;— and ques- 
tions have frequently arisen concerning this power of 
appointment, whether rightfully or wrongfully er- 
ercised. — What 13 the mode of deciding it ? Each 
party appoints his officer, and then one brings his 
action, and it is determined by due course of law. — 
If the Bishop had a right of dispossessing this man, 
which does not appear to me, because, though the 
appointment of a Deputy might not be gdod without 
the approbation of. the Bishop, it does not follow 
from thence, that the Bishop had a right to withdraw 
that approbation and that confirmation, after it was 
given. Whether he can, or cannot, is a question 
I am not prepared to decide, and it is immaterial to 
the present question ; it is enough to say, that if the 
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JBti^hOp hod that right apd that power, it behoved 
hinn to have caused Mr. Gunning to have appointed 
another Deputy^ and then that Deputy ought to have 
tried the right.-- The question then is, was the Bi- 
shop in peaceable, possession ? No man is in peace- 
able possession of any place which he comes to hyjorce 
and violence; the Bishop exercised force and vio- 
lence in this respect, in breaking the lock, and in 
putting on a new lock ; therefore^ the force and vio- 
lepce was on the part of the Bishop ;-— he was never 
in . peaceable possession of this place, nor could he 
have a' right to come and put this lock upon the 
door. 

liCt us pursue this matter by steps. — ^The Prose- 
cutor said, he came armed with pistols ; that was, I 
think, improper ; he ought not to have armed him- 
self with pistol^ in that fashion. — He broke open the 
lock, and he entered ; that was not improper ; he 
being in possession of this office, it was lawful for 
him to do so. — ^Then, it seems, a Mr. Rasbrook 
came, who is a person exercising some office under 
the Bishop, his house-steward, I think ; he came, 
and the Prosecutor presented a piatol to hitn— that 
Was highly improper. A man has a right to arm him- 
self, and to assemble his friends in defence of his 
bouse ; but the law allows no more ; because the 
bou^ is his sanctuary, he is not to arm himself, and 
assei&ble his friends in defence of his close ; but 
oqgbi to have recourse to legal, means, if he is in- 
jured; and, therefore^ the Prpsecutor certainly acted 

M 2 
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with a- greater degree of force ailct violence, in thsfr 
Inspect, than his ought to have- done. But A^n 
that was no legal excuse for the Ftshop's eotning 
afterwards in the manner he did. The Pfosecutbr's 

' presenting a pistol tp Rasbrook, could be no induce- 
ment ta the Bishop, and the other Defendants, be- 
cause they were not present, and their passions were 
not provoked by it. 

The Bishop, in this case, Gentlemen, seems to 
liave laboured certainly under twa very great Errors. 
— First of all, that he had a right to remove the Pro- 
secutor ; and, secondly, that he had a right to re- 
move him by force and violence. — Then thes6 per- 
sons were removed otit of the office ; the onter door 
was secured, by some means, by the Prosecutor, and 
the several persons with him. — It is said that they 

' were guilty of a riot. — I think, certainly, they were 
guilty of no riot at this time ; they *were gailty of a 
misdemeanor in arming themselves, but they stood 
merely upon the defensive. — ^No person, as I told you 
before', is justified in arming himself and his ser- 
vants to defend his close ; but if he does arm himself 
an^ his servants to defend his close, and opposes no 
person without the close, then he is guilty of no riot 
whatever. - / 

The question is, whether or no they are guilty of 
such a breach of the peace— of an act of so mudb 

• force and violence, as to constitute a riot.— When 
there was a knocking at the deor, the Pnosectttor 

^gaiid he*^oald"^hoot any oi* i^Kb thi»uld efttjsr ; 
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^tck, I md before, he w#s not vv^rmnted ig doigg. 
Being told the* 3jsbQp was therei, be^said )^. wq^l4' ^ 
treat hini with all posaiUe i^espect^ ^i^d he ^paoad t^^ 
door^ and admitted hira and hia follo\yiQrys ,; . ^od t\i^^y 
he says, he loaded another pistol. — He tQlJ^rypUi. t^.; 
Bishop entered in a great mge. Whether thcjr^ vv^s 
any rage or passion; or no, is only itiat^riial to ^oyf{ 
whether or no the rest of the storyitfTpipbablej bg^t 
cause/ hisbeing in a rage, does not pi^pvehim g^iHy^ 
of a breach of the peace. The qvit^tioii i^^ wbQtljft^;. 
he has committed any acts m broacfeof fihe peace ?-7»; 
Fh^t of all, the Prosecutor tells yaiji,. tjiat ];ie to)d> 
the Bishop he- should behave with ptqppr re^ct tO: 
hira, but h<5 should not leave the ofgoe^ — he swea^Sy 
t^t the Bishop took hold of him ; l^nd after vvar^}^^ 
he went to William Roberts, an hyisbandmaa^ \xq<^ 
longing to the witness — ^be then w^i^t to ^nortber, 
sem^anty Robert Davis, and attempltec) to p^ll hitQU- 
out 5 that the Bishop returned to William Jloberjs,. 
collared him, and drew him ,tow«r4s J:b.e dopf ;' tlmt;^ 
the Bishop went .with his hands clenched tiW^rds rtw 
witness*; atid ithe witness deacribes the inai^nQr in; 
which he (the Bishop) - wie^U towar-d^ him. — t^om 
his* taking hold* 9f,»*be/ witness is ^^ \ss^vi,T^rr^' 
He says, he attemp^l to pull binp out ;.,his seizing" 
hfiid'ofihim IS AtT..ABSAUi.T ; his returning. to. WU-' 
liam RoberfcSv and^pU^ring.him,, ^aiV} pushing^ him 
towards the door,j is » another As^v.i.T;; bis going 
with his hands. cleiKjbed!. towards !hiof>ri^ a menacing 
wayi 4f he were Beaor ^ough to strike him^; would be 
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an assault; if not near enough to strike him, it 
would not be an assault ; and then he called to his 
servants to come and pull him out-^that is a bfeadi 
of the peace, coming and removing them all by force 
and violence. 

Then there is that which passes in respect to Mr. 
Roberta. — ^The Prosecutor and the other witnesses 
tell you, that Roberts was in a great rage ; he can-r 
fiot say whether he entered before or a,fter the ojrders 
given by the Bishop ; that he clepched his fist^ and 
said, ^^ If nobody will turn him (meaning the Prose- 
cutor) out, I will do it.'--— The Bishop sa\d, the Pro- 
a^cntor had piatots ; upon which Roberts said, fn an 
outrageous manner, ^^ Do uot shoot the Bishop, shoot 
■ me ;'' and said, that if nobody else would turn the 
Prosecutor out, he would.— He asked the Prose- 
cutor to go on one side with him, intotlie churchr 
yard, and said, he was not afraid of him in any 
place. The witness said, he h^d something else to 
attend to; and another of the witnesses said, he 
promised to meet him at some other time and place. 
This is, you see, a challenge by Roberts to fight 
the Prosecutor ; why, that ia 9 breach of the peace. 
The Bishop is present ; he is • the person who tells 
Roberts that the Prosecutor had pistols ; then th^ 
Bishop hears this challenge. They all cjime upon 
one design. When several peraoiis come upon ar^ 
illegal design or purpose, the act qf one, especially 
If in the presence of ait, is the act of ati« 

This, Gentlemen, is the sum of the evidence 
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on the one side; and thqre is rw evidence on the* 
other. 

' The Bishop^ no doubts is a man of - an expellent > 
character; but at this moment he gave way to his* 
temper. He ought to have fbllowed the process of 
the kw, and not so to have done* Thus much I; 
have said affects the Bishop^ and atFects Roberts. 
As to Owen^ the Prosecutor aays that Owen ^me- 
into the office ; he made a noise ; he talked very; 
loud. The witness told him^ if he had any business^' 
he was there ready to transact it, otherwise he. 
b^ge^ they would go about their business. .He 
Qnly speaks to his making a noise. John Wil)iaips>; 
he says^ was less noisy than the rest. The witnesst 
asked what business he had there; hM told him tO; 
go about his business. He says^ he staid thercr 
against his will ; he staid after the rest went away. 

Upon this it is necessary for me to state, as I did 
before, that the other Defendants coming with the 
Bishop upon the same design, by force and violence, 
to dispossess the Prosecutor, undoubtedly they came 
with an unlawful intent and purpose ; ar/rf, ryi/ou be-- 
lieve these witnesses^ they were guilty of the several 
breaches of the peace which I have stated, in as- 
saulting the Prosecutor, in assaulting David Ro- 
berts, in assaulting William Roberts, and in the De- 
fendant Roberts challenging the Prosecutor ; if you 
believe these witnesses, it seems to me that the De- 
fendants are guilty of the riot with which they stand 
charged. As for the force and violence which the 
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Frosecator made \ise of, all that may be iii|;ed ia^ 
another place in mitigation of the punishment ; it is 
oiily for you to determine whether they, or each bf 
them^ are guilty of tKis riot, 

Mr. £r^Ame.*~The two la^t vtriUiesseB stated a du 
r^ contradiction. 

Mr. Justice fli?tt/A,-— The law is dear and plain ; 
you Wilt apply the law to the fadts*a& I hav^ stated 
them. You wUI banish all prejudices that you majf 
have from all fmblication. It i3, indee^^ unneces- 
8diy to admonish Gentlemen of your enlightened un* 
derstandings ; but at the same time^ oonsid^njo^ that 
indtViduah are to be tried by the kw of the hmd^ if 
they are guilty, notwithstanding the highcharact^ 
they may deservedly haVe, down to this' time, .it ia 
your duty to find them giiilty . If you hate :<my rca- 
sonahle doubt whether they are guiUy^^-^'x^ that case 
you will acquit the Defendants, . 
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. In about Jive minutes the Jury acquitted all the^^ 
Defendants. 
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PREFACE. 

jSfpJNE of the pkudings of Lqrd Erskkie w-hm at 
the Mdr^ e^ted a greater ir^^r^st^ or were attended 
tukk gf^ater Mffio^, thmn thq^, (and they were moH 
futmeroi^j in c0f€S of AdiUtery., Hh assistance was 
^ g^^X^ty ^ovgkt <ifltr^ that, except in a very Jew 
if^^^ceif^ he vk^ always s^mred by ihe retainers of 
fi^plainaxits — so that, with l^ exception oftk^ Mse of 
£hw4frd against Bingham., ^m Earl qf jMcmi, in 
tke .present volume, the casis qf E^on against the 
IfU^ DuJie 4ff Hamilton^ where 4he phrase of the 
^^J^Qdse FishU^ 'made so conspicuous an appearan(Sie^r^an4 
a iCjsms^ of^ Baldwin and Oliver, in which he au 
tffided ^ J^ork . /issizesy^nd , where thfi^ Jtt^y fow4 
a shilling damages, we do not recollect any of hif 
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Speeches for adulterers in mitigation ef damages. /< 
was, perhaps, in consequence of that circumstance^ 
that it became the fashion to attribute to the period 
when Lord Kent/on was Chief Justice of the Kin^s 
Bench, and fjord Ersiine was at the Bar in that 
Courty a greater number of verdicts m cases qfadul^ 
tery, with severe damages, than could be altogether 
vindicated, eitf^er by precedent or by the mild spirie 
of our judicial proceedings ; but, after the best atten^ 
tion we have been able to give to the su/ject, in con^ 
sidering of a Jit preface for the only two correct 
Speeches which we are at present /^o^^e^^eef of on that 
subject, the observation appears to be without due 
foundation. 

Adultery, when attended with ell the circumstances 
of aggravation which mark the following case of the 
Rev. Mr. Marhham (and there were many others in 
IfC^rd J^skine^s time of a similar dejscnption), is un^ 
questionably the greatest civil injury iekich man can' 
commit against man ; and the fnanner miohich the sub^ 
ject is treated in the Speech whickfollines, deserves the 
serious attention of every person who is not lost to all 
consideration of human comfort and happiness. fFitk 
regard to the facts, no preface is neces^ry. — They are 
all detailed in Mr. Erskine's Speech for the Plainttffi 
and no evidence was offered on the Lkefefidanfs part ,who 
had let judgment go by default. The Inqtiisition was 
taken upon the 4th of May 1802, before the Sheriff 
of'Middlesex and a Special Jury, at the-Khtg^s Arm 
Tovehi, in Palace Yard, fVestminHer, at six in the 
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eeening^ after the business of ike Courts tit fPesi-- 
minster kadjnished. 

The Jury found a verdict with seven thousand 
pounds damages i which we have been informed were 
never levied^ the Defendant f^dving lefl the kingdom. 



» . ' Tiii|i I. 
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Mr. Sheriff^ 9XiA Qentlem^n of the Jury — ^In re- 
presenting t^e unfortunate Gentleman who has sq^ 
tained the injury which \[^& be^n stated to you by 
iny Learned Frietid, Mr. DQiroyd, who opened the 
pleadings^ I feel one great ^tis&c^ion — ^asatisfac- 
tipn founded, as I conceive^ on a seutipient per-* 
fectly constitution^I.-^^ s^m about to ^dress oiy- 
^f to men whpm I s^srso^al^y Kirp%y ; — ^to men^ 
honourable in their lives^-^moral, — -judicious; and 
capably of coirectly estims(ting the injuries they 
are called upon to condemn v^ tbeins charficter of 
Jaror$. TT^^si, Ger*tlemen, is the puly country in 
the world, where there is such a tribunal as the one 
before which I am now to speak : for, however in 
other countries such institutions as our own may 
bave been set up of late, it is only by that maturity 
which it ^equii^es ages to give to governinents-^by 
,^bat progressive wisdoin which \iVLS slowly ripened 
the Constitutipn of our country, that it is possibi<| 
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there <an exist suoh 9 l>o4y of meO a# r (xu Vfe. It ia 

the great privilege of the subject? of £b:ig]ai3(i that 
th^ jiidgis one wolthflr--*--It is to be r^colkcte^i, that, 
aUhough w^ are in' this private ropm^ all -the sane- 
tiona of justice are pre^^nt. — It makes np manoer^ 
difference, whether I address you in the presence 
of the Under-sheriff^, your respectable Chairman, or 
with the assistance of the highest magistrate of the 
state. 

7he Defendant -ha&) -on this OceasioR) suffered 
judgment by default : — other adulterers have done so 
^forehira. Some have done so under the idea, 
that, by suffering judgment against them> ihey had 
retired -from the public eye-— fix;m '"the awfol pre- 
sence of the Judge; and that they came into a 
comer, where there was not such *an assembly of 
persons to witness t'heii* n^isconduet> ^nd where it* 
was to be canvassed before persons, who might be 
less qualified to judge* the ease * to be addressed to' 
them. ..:--.'•. 

It is not long, hoivever, since, such persons have 
bad ari opportunity of judgmg how niuch they were 
mistaken in this respect : the •largest damages, in 
cases of adultery, have been given in this place. — By 
tihis place, I do not mean the particular room ie 
which we are now assembled,* but under inquisitions 
directed to the Sheriff'; and the instances to which I 
allude, are of modern, and, indeed, recent date. 
• Gentlemen, after all the experience I have had, 
J feel myself, I coafess, considerably embarrassed ia 



what Aaftner to ad^re^ yo^^'* Ttere afe sol»^ dab- 
j<$ces^tbdf harass and o^f*4ielin the miM ^af man.-*-- 
TheF6 4re^s5me kmds- ^ dtsTfe^g^s 6m kmw^ rtol 
how to de^I witft;-^t is^ impod^ibte to> cdt^templiate 
the dittiation of life P)binli<l widiout bdng ^equa- 
lified^ in l^it^d^grde, to rd|jresent it to others \^th 
effecL' — ^R rft no tess^ifUposs^le for you, Oenttemen^ 
to recdve pti a saitden the kfipressions wbich have 
been long in rAy nlind, -lAthMA feeling overf>owered 
with s^jsattona, whiehy after all, had better be ab- 
sent, when nfi«n are (»riled upon, in the extreiae of 
doty, to pvonouAoe a kgal jiatdj^ment. 

TbePiaintiiF is the third son of Ifis Gram tile 
Archbishop of York, a clergyman of the Church of 
England ; preseiited in the year 1 7gr, to the fivil^g 
of Stokeley, in Yorkshire ; and now, by His Ma- 
jesty V favour, Dean of the Cathedralof York.— He 
married in the year I789i Miss Sutton, the daugh- 
ter of Sir Richard Sutton, Bart, of Norwood, in 
Yorkshire, a lady of great beauty and accomplish- 
fiyents, most virtuously educated, and who, but for 
the crime of the Defendant which assembles you 
here, would, as she has expressed it herself, have 
been iJie happi^t of womankind. This gentleman 
having been presented in 17^91, by his father, to 
this living, where I understand there had been ho 
ifesident Rfe^toi^ for forty years, s^t an example to 
the Church' and to the PuWic, which was pecuttarfy 
vftaiiitms itt * man cireumdtbnced as he was ; for, if 
th$re eanPbt any "person mdre fifcely than ani^ther to 
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protect bitmielf securely witli privilege and indul* 
gences, it might be supposed to be tbe soil of the 
metropolitan of the praviAoe. This geotleniaii^ how- 
ever^ did not avail hiniself of the advantage o( his 
birth and station : for, although he was a very 
young man^ he devoted himself entirely to tbe sacred 
duties of his profession ; — at a lai^e expense he re- 
paired the Rectory-house for the reception of his 
family, as if it' had been bis own patrinlony^ whilst, 
in bis extensive improvements^ be adc^ed only 
those arrangements which were calculated to lay the 
foundation of an innocent and peaceful life.-^-Hehad 
married this lady, and entertained no other thought 
than that of cheerfully devoting himself to all the 
duties, public and private^ which his situation called 
upon him to perform. 

About this time, or soon afterwards, the De- 
fendant became the purchaser of an estate in the 
neighbourhood of Stokeley, and, by such purchase, 
an inhabitant of that part of the country, add the 
neighbour of this unfortunate gentleman. — It is a 
most affecting circumstance, that the Plaintiff and 
the Defendant had been bred together at Westm'mst^r 
School ; and in my mind it is still more affecting, 
when I reflect what it is which has given to that 
^hool so much rank^ respect, and illustration. — It 
has derived its highest advantages from the reverend 
father of tbe unfprtunate gentleman whom I repre- 
sent. — It was, the School of Westminster whidi gaVe 
birth to that learning which afterwards presided over 
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My and advanced its cliaracter. — ^However some 
men may be disposed to speak or write conoe^rnit^ 
public' schools^ I take upon me to say^ fhey a!pe 
among the wisest of our institutions ;-^whoever 
looks at the national character of the English people^ 
and compares it with that df all the Other nations 
Upon the earth, will be. driven to impute it to thftt 
reciprocation of ideas and sentiments which fill and 
fructify the mind in the early period of youth, and 
to the af&ctiohate sympathies and friendships whioh 
rise up in the human hdkrt before it is deadened or 
perverted by the interests and corruptions of tb^ 
world. These youthful attachments are proverbidl, 
and, indeed, few instances have occurred of any 
breaches of them ; because a man^ before he can de^ 
psivt from the obligations they impose,, nmst havis 
forsaken every principle of virtue, and every senti- 
ment of manly honour. When, therefore, the 
Plaintiff found his old schoolfellow and companion 
settled in his neighbourhood, he immediately consi- 
dered him as his. brother. — ^Indeed, he might well 
consider him as a brother, since, after having been 
at Westminster, they were again thrown together 
in the same college at Oxford t so that the friendship 
they had formed in their youth, became cemented 
and consolidated upon their first entrance into the 
world. — It is no wonder, therefore, that when the 
Defendant came down to setjLle in the neighbourhood 
of the Plaintiff, he should be attracted towards him 
by the impulse of hh former attachment : he recom- 
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mended him to the Lord Lieutenftnt of the County^ 
end^ being himself a magistrate, he procured him a 
sfear^ in the magistnacy. — ^He introduced him to the 
re^pectalrfe circle of his aequaintences : he invited 
him to his house, and cherished him there as a 
friend. It is M/j which renders the business of to- 
day most affecting, as it regards the Plaintiff, anil 
wicked in the extreme, as it relates to the Defendant, 
because the confidences of friendship conferred the 
opportunities of seduction.— The Platniiff had no 
pleasures or affections beyond the sphere of &^ do- 
mestic Hfe ; and except en his (xrcadional resideiy^es 
at York, which were but for short periods, and at a 
Very inconsiderable distance from his home, he con- 
stantly reposed in the bosom of his family. I be- 
. Eeve it will be impossible for my Learned Friend to 
invade his character; on the contrary, he will be 
found to have been a pattern of conjugal and parental 
affection. 

Mr. Fawcett being thus settled in the neigibbour^ 
hood^ and thus received by Mr. Markbam as his 
friend and companion, it is needless to say he could 
harbour no suspicion that the Defendant was medi^ 
tating the seduction of his wife : — there was nothing, 
indeed, in his conduct, or in the conduct of the un- 
fortunate lady, that could administer any cause .of 
jealousy to the most guarded or. suspicious temper. 
Yet, dreadftil to relate, and it is, indeed, the bit- 
ierest evil of which the Plaintiff has to complain^ a 
criminal intercourse for nearly five years before thfc- 
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discovery of the connexion had most probably taken 
place. 

I will leave you to consider what must have been 
the feelings of such a husband^ upon the fatal dis-* 
covery that his wife, and such a wife^ had conducted 
herself in a manner that not merely deprived him of 
her comfort and society, but placed him in a situa- 
tioh too horrible to be described. If a man without 
children is suddenly cut off by an adulterer from all 
the comforts and happiness of marriage^ the dis-* 
covery of his condition is happiness itself when com* 
pared with that to which the Plaintiff is reduced. 
When children, by a woman, lost for ever to the 
husband, by the arts of the adulterer, are begotten 
in the unsuspected days of virtue and happiness, 
there remains a consolation ; mixed indeed, with the 
most painful reflections, yet a consolation still.— But 
what is the Plain tiflTs situation ?-=-He does not know 
at what time this heavy calamity fell upon him — he 
is tortured with the most afflicting of all human sen** 
sations. — ^When he looks at the children, whom he 
is by , law bound to protect and to provide for^ and 
from whose existence he ought to receive the de- 
lightful return which the union of instinct and reason 
has provided for the continuation of the world, he 
knowa tio|: whether he is lavishing his fondness and 
affection upon his own children, or upon the seed of 
a villain sown in the bed of his hotiour and his de«> 
light. — ^He starts back with horror, when, instead of 
seeinjg; his own image reflected fromiheir iofant fea<- 
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tnres^ he thinks he sees the destroyer of his happU 
ness^a midnight robber introduced into his house, 
Yvnder professions of friendship and brotherhood — a 
plunderer^ not in the repositories of his treasure 
ivhicb may be supplied, or lived without, " but there 
*^ where he had garnered up his hopes, where either he 
" must live or bear no life.^* 

In this situation, the PiaintiiF brings his case be- 
fore you, and tl)e Defendant attenipts no manner of 
defence : be admits his guilt, — he renders it utine- 
eessary (or me to go into any proof of it ; and the 
only question, therefore, that remains, is for you 
to say .what shall be the consequences of his crime, 
and what verdict you will {Mxxiounee against biai* 
Yoo are placed, therefore, in a situation most mo- 
mentoos to the public : you have a duty to discharge, 
the result of which, not onJy deeply aiibcts the pre- 
sent generation^ but which remotest posterity will 
contemplate to your honour or dishonour. — On your 
verdict it depends whether persons of the description 
of the Defendant, who have cast off all respect toe 
religion, who Imgh at morality^ when it is opposed 
to - the gratification of their passions, and who are 
careless of the injuries they iniSict upon others^ dksAl 
continue their impioas and destructive course with 
impunity. — On j/our verdict it depends whether sach 
men, looking to- the proceedings of Courts of JiXB* 
tiee, shall be able to say to thenoselves^ that them 
are eertcdn Hmts beyond whidi the damages of 
Jilries are not to pass« On your verdict it depends 
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whether Wenf of large forWfteff sJialf be«ible t6 ttdefpV 
thisF kind of reasoning to spur them on m- the care^ 
of their lusts i-^There are many chances^ ihafi tuaif. 
not he diseovered at alt : — there are chances, ifiat^ if 
1 am discovered, I may not be the objett of legal in-- 
gtiirj/, — and supposing I should, there are cetta^ 
damages, beyond which a Jury cannot gO ;--»Mey ir&aif 
he large, — but still within a certain compass ; if I 
Canndt pay them myself there may be persons belong'^* 
ingiomy fmmly who will pity my situatidn — som^ekdW 
or otJier the money may be raised, and I may- be rffeu 
HvePed^Ji'trm the consequences of my critne^ 1 O^ITOST 

THE VERDICT OP THIS DAY WII^Ii SHOtT MEl* 
WHO BEA»ON THUS. THAT THEY AH& MKTAKEIT. 

The action for adultery, like every other action, 
is to bie eonsid^edi according to the* esctent of the 
injury, >vhi€h tHe pcfr^iy corhplaining to a Ckmtt of 
Justice has reoeiTctf. If be has recdved' an ifijuryt 
or susta^fii^d a loss that can b6 estimated dir^t^Iy irl 
moneyy Aere - i^ then no other mediutti df redi'S**?, 
but in ttonies tiumbered according to the extent (>{ 
the proof: t apprehend h will not be even stated by 
the Cdiwi^lf for the* Defendant, that if a pefTsoti h«i 
sti^itied af lo^^ afnid c^ih sihbw it id to any given exv 
«enlr, he i^ nbf ^tkfed to the/tt« m^asur^ of it 
mdirafligds. If a m^n' deaiti^bys my house orT fiiriSi^ 
ture, &p disprfvies^ rae 6f a chattel, I hav« a rights 
bey&hd off mtinner of d&ubt, t& recover their eorH»* 
spOrtdJngi vfti Ws in mdrtey ; aftd! it isTf^oamtv^ei'taMi 
to say; that li«u4k)^had'de{>riv«d'M6eyf the^Wflli^ 
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I before possessed, is in no situation to render use 
satisfactionr. — A verdict pronounced upon sudi a 
principle^ in any of the cases 1 have alluded to, 
would be set aside by the Court, and a new trial 
awarded. — It would be a direct breach of the oaths 
of Jurors, if, impressed with a firm conviction that 
a Plaintiff had received damages to a given amount, 
they retired from their duty, because they felt com- 
miseration for a Defendant, even in a case where he 
might be worthy of compassion from the injury being 
unpremeditated and inadvertent^ 

But there are other wrongs which cannot be esti- 
mated in money : 

'' Yon cannot nainister to a mind diseas'd/* 

You cannot redress a man who is wronged beyond 
the possibility of redress : — ^the law has no means of 
. I^storing to him what he has lost.^-<7od himsdf^ as 
he has constituted human nature, has no means of 
alleviating such an injury as the one I have brought 
hefore you. — ^While the sensibilities, afiections, and 
feelings he has given to man remain, it is impo^ible 
to heal a wound which strikes so deep into the souL 
-—When you. have given to a Plaintiff, in damagios^ 
all that 6gures can number, it is as nothing; — ^he 
goes away hanging down his head in sorrow, . accom- 
panied by his wretched family, dispirited and de- 
jected. Nevertheless, the law has given a civil ao 
tion for adultery, and, strange to say, it has given no* 
$hing eke* — The law commands that the injury shall 
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'be compensated (as far as it is jpracticable) in mo^ 
KEY, because Courts of Civil Justice have no pthtfr 
means of compensation than money ; and the only 
question, therefore, and which you upon your oaths 
are to decide, is this : has the Plaintiff sustained an 
ipjury up to the extent which he has complained of,? 
Will twenty thousand pounds place him in the same 
condition of comfort and happiness that he enjoyed 
before the adultery^ and which the adulterer has de- 
prived him of? You know that it will not. — ^Ask 
your own hearts the question, and you will receive 
the same answer. — ^I should be glad to know, then, 
upon what principle, as it regards the j&nVafe justice, 
which the Plaii\tifFhas a right to, or upon what prin- 
ciple, as the example of that justice afiects the 
public and the remotest generations of mankind^ 
you can reduce this demand even in a single far-r 
thing. ^ 

This is a doctrine which has been frequently couUf- 
tenancedby the Noble and Learned Lord who lately 
presided in the Court of King*$ Bench * ; but hi^ 
Lordship's reasoning on the subject has been much^ 
misunderstood, and frequently misrepresented.--^ 
The Noble Lord is supposed to have said, that al- 
though a Plaintiff may not have sustained an injury 
by adultery to a given amount, yet that large da- 
plages, for the sake of public example, should be 
given. — ^He never said any such thing. — He said 

* Lord Kenygn. 
N 3 



tbat which l4w end morals dictated to kim^ dnd 
•which will support his reputation as long as la\v aiid 
inprala have a footing in the worId*-r!rHe said that 
pfery PUintiflT had ^ right to recover dahnages up to 
,ff^e extent of the injury he }icd receiveit and that 
'pubtic example stood in the way of showing/mb»r 
to an adulterers by redueing the damtige^ below the 
^aum^ which the Jury would otherwise oQnaider as 
Jthe Iqwest cQiDpensatiQn for the wrong* If the 
Plaintiff shows you that he was a moat aff^ti^Mt^ 
ii!;i$band ; that his parenta} and cpnjuga) a^ctiofis 
were t.he «place Qf his lif^ ; that for nothing tb^ world 
copM hostow in the sb^pp pf riches or haqonf^^ 
>*f0uI4 h^ b^vfi bartered or^ inqn)eat's comlpkft iy^ 
4h^ bowwi of bis family, b^ sbow^ ypu a. wrpng lb^4 
J^QMfm^ can cf;9»p^j|urfz^i? ;-r-neYerthelass, if the ia* 
jqry is only mepsurable in money, and if yqu .are 
sworn to make upon your oaths a pecuniary oom • 
pep^tion, though \ cam conceive that the damages 
•t^jd given to the esi^tent of the declaration, and yoii 
ogn give po more, may fall short of what your oon^ 
r|cifrt>c^ would b^ve dictated, yet I am lUterly at a 
.losp to eomprehand i)pon what principle they can be 
hssmfd* — But then comes the Defendant's Counsel, 
aftd *iy9, *^ It is true that the injury cannot be oom- 
'Vpensated by the ^um which the Plaintiff has de- 
** manded ; hut you will consider the miseries nny 
Client must suffer, if you make him the object of 
a severe verdict. — You must, therefore, regard 
f hitp with con^passiop ; though I am ready to «fidmit 
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*' the FkiadfFis to be compensated for the injury ha 
*^ has received." 

Here, then, Lord.Krayon's doctrine deserves can^ 

sideration.— *^^ He who will mitigate damages below 

*' the fair estimate of the wrong ^hich he has com^ 

*^ mitted, must do it upon some principle whidi 

^* the policy of the law will support." 

• Let me then examine whether the Defendant is 

in a situation which entitles him to have the da-; 

mages against him mitigated, when private justice 

to the injured party calls upon you to give them tq 

THB UTMOST FAKTHiNG. The questiou will be^^ 

Ml what principle of mitigation he can stand before 

you? I had occasion, not a great while ago, to 

remark to a Jury, that the wholesome institutions o£ 

the civilized world came seasonably in aid of the 

dispensations of Providence for our welUbeing in the 

world. If I were to ask, what it is that prevents 

the prevalence of the crime of incest, by taking away 

those otherwise natural impulses, fiom the promis- 

ct»)us gratification of which we ^ould become like 

the beasts of the field, and lose all the intellectual 

endearments which are at once the pride and the 

Iiappiness of man? — What is it that renders our 

hoiiises pure, and our families innocent ?-^It is that, 

by the wise institutions of all civilized nations, there 

is placed a kind of guard against the human passions, 

in that sense of impropriety and dishonour, which 

the law has raised up, and impressed with almost the 

force of a second nature,— This wise and politic re^ 

N 4 
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straint beats down^ by the habits of the rnind^ etren 
a propensity to incestuous commerce, and opposes 
those inclinations, which nature/ for wise purposes, 
has implanted in our breasts at the approach of the 
other sex.-^It holds the mind in chains against the 
seductions of beauty.— It is a moral feeling in per- 
petual opposition to human infirmity.-^It is like an 
angel from heaven placed to guard us against pro* 
pensities which are evil. — It is that warning voice. 
Gentlemen, which enables you to embrace your 
daughter, however lovely, without feeling that you 
are of a different sex. — It is that which enables you, 
in the same manner, to live £irailiarly with your 
nearest female relations, without those desires which 
are natural to man. 

Next to the tie of blood (if not, indeed, before it), 
is the sacred and spontaneous relation of friendship. 
The man who comes under the roof of a married 
friend, ought to be under the dominion of the same 
moral restraint: and, thank God, generally is so, 
from th© operation of the causes which I have de^^ 
scribed^-^Though not insensible to the charms of 
female beauty, he receives its impressions under a 
habitual reserve, which honour imposes.-wHope is 
the parent of desire, and honour tells him he must 
not hope,-^Loose thoughts may arise, but they are 
Rebuked and dissipated-— 

'* Evil into the mind of God or roan 

** May come and go, so unapproved, and leave 

u j^o spot or blame behind/' 
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Gentlemen^ I trouble you with these reflectionsi 
that you may be able property to appreciate the guilt 
of the Defendant ; and to show you, that you are 
not in a case where lai^e allowances are to be made 
for the ordinary infirmities of our imperfect natures. 
When a man does wrong in the heat oi~ sudden pas- 
sion — as, for instance, when, upon receiving an af- 
front, he rushes into immediate violence, even to 
the deprivation of life, the humanity of the law 
classes his offience amongst the lower degrees of ho- 
micide ; it supposes the crime to have been com- 
mitted before the mind had time to parley with it- 
self.— But is the criminal act of such a person, how- 
ever disastrous may be the consequence, to be com- 
pared with that of the Defendant ? — Invited into the 
house of a friend, — received with the open arms of 
aflfection, as if the same parents had given them birth 
and bred them ; — in this situation, this most mon- 
strous and wicked Defendant deliberately perpetrated 
his crime ; and, shocking to relate, not only con- 
tinued the appearances of friendship, after he had 
violated its most sacred obligations, but continued 
th^m as a cloak to the barbarous repetitions of his 
offfence — writing letters of regard, whilst, perhaps, 
he was the father of the last child, whom his injured 
friend and companion was embracing and cherishing 
as his own, — ^What protection can such conduct pos- 
sibly receive from the humane consideration of the 
law for sudden and violent passions ? A passion for 
a woman is progressive— it does not^ like anger^ 
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gain an unoontrouled aseendency in a moment^ nor 
18 a modest matron to be seduced in a day. Such a 
crime cannot^ therefore^ be committed under the 
resistless dominion of sudden infirmity ; it must be 
deliberated^ wilfully , and wickedly committed. — ^Tbe 
Defendant could not possibly have incurred the guilt 
of tbi6 adultery, without often paasiug through his 
mind (for he had the education and principles of a 
gentleman) the sexy topics I have been insisting 
nppn before you for his condemnation* — Instead of 
b^ng suddenly impelled towards mischief, without 
leisure for such reflections, he had innumerable difii*- 
culties and obstacles to contend with*i-*-He could not 
but hear in the first refusals of this unhappy lady, 
evepy thing to awaken conscience,^ and even to a(^ 
jcite horror. — ^In the arguments he must have em- 
ployed to seduce A^r :from Aer duty, he could not 
but recollect, and wilfully trample; upon bU <Mm. 
.He was a year engaged in the pitrsuit — he resorted 
repeatedly to his shameful purpose, and advaaced to 
it at soch intervals of time and distance^ as entitifs 
me to say, that he determined in cold blood to enj(^ 
a/uture and momentary, gratification,^ at ihe expense 
of every principle of honour which is held sacrod 
amongst gentlemen, even where no laws interpose 
their obligations or r^sb-aints, 

I call upon you^ therefore, Gentlemen ,of the 
Jury, to consider well this case, for it \&yeur: ofEoe 
to ke^ human lifi^ in tone — your verdiqfL must decufe 
V'hetl^ter such a cas^ can be indulgently cqna^re^} 



T9£ EBV. MB. MARKIIAH. IBf 

without tearing asunder the bonds which mite so- 
4;iety together. 

Grcntlemen^ I am not preaching a religion which 
men can scarcely practise. — I am not affecting a se- 
verity of morals beyond the standard of those whom 
J am accustomed to respect, and with whom I asso- 
ciate in common life.-**-I am not making a stalking^ 
horse of adultery, to excite exaggerated seatsment.««<" 
This is not the case of a gentleman meeting a hand* 
sonie woman in a public street, or in a place of 
public amusement; where, finding the coast clear 
fpr hie addresses, without interruption from those 
who should interrupt, he finds himself engaged (pro- 
.bably the successor of another) in a vain and tran^ 
sftory intrigue.-^It is not the ease of him who, night 
^ter night, falls in with the wife of another to 
whom he is a stranger, in the boxes of a theatre, of 
other resorts of pleasure, inviting admirers by in*- 
decent dress and deportmentj^ unattended by any 
thing which bespeaks the afFectionate wife and mo^ 
tfaer of many children.^^Such connexions may be 
of evil example^ but I am not here to reform public 
manners^ but to demand private justice.-<^It is it% 
possible to assimilate the sort of cases I have alluded 
to, which ever will be oocasionally occurring, .with 
this atrocious invasion of household peace ; this por* 
tentous disregard of every thing held sacred amongst 
men good or evil. Nothing, indeed, can be more 
af&cting than even to be called upon to state the 
evidence I must bripg before ypu; I con scaroelj 
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pronotince to you that the victim of the Defendant** 
lust was the mother of nine children, seven of th^m 
females and infants, unconscious of their unhappy 
condition, deprived of their natural guardian, sepa- 
rated from her forever, and entering the world with 
a dark cloud hanging over them.— But it is not in 
the descending line alone that the happiness of this 
worthy family is invaded. — It hurts me to call before 
you the venerable progenitor of both the father and 
the diildren, who has risen by extraordinary learning 
and piety to his eminent rank in the Church, and 
who, instead of receiving, unmixed and undisturbed^ 
the best consolation of age, in counting up the 
number of his descendants, carrying down the name 
and honour of his house to future times, may be 
forced to turn aside his face from some of tltem^ that 
bring to his remembrance the wrongs which now 
oppress him, and which it is his duty to forget, be- 
cause it is his, otherwise impossible, duty to forgive 
them. 

Gentlemen, if I make out this case by evidence 
(and, if I do not, forget every thing you have heard, 
and reproach me for having abused your honest feel- 
ings), I have established a claim for damages that has 
no parallel in the annals of fashionable adultery.— It 
is rather like the entrance of Sin and Death into this 
lower world. — ^The undone pair were living like our 
first parents in Paradise, till this demon saw and en- 
vied their happy condition. — Like them, they were 
in a moment cast down from the pinnacle of humaix 



TKB JRSV. MB. MASICKAM. ^SQ 

liapplness into the very lowest abyss of sorrow and 
despair. In one podnt^ indeed^ the re^mblance 
does not hold, which, while it aggravates the 
crime, redoubles the sense of suffering, — It was not 
from an enemy, but from a friend, that this evil pro- 
ceeded. I have just had put into my hand, a quota- 
tion from the Psalms upon this subject, full of that 
Unaffected simplicity which so strikingly charac- 
terizes the sublime and sacred ^oet : 
. *^ It is not an open enemy that hath done me this 
^^ dishonour, for then I could have borne it. 
. " Neither was it mine adversary that did mag- 
nify himself against me ; for then, peradventure, 
I would hava hid myself from him. 

But it was even thou my companion^ my guide, 
** mine own familiar friend." 

This is not the language of Counsel, but the in- 
spired language of truth. I ask you solemnly, upon 
j0ur honours and your oaths, if you would exchange 
the PlaintifFs former situation for his present, for 
9n hundred times the compensation he requires at 
your hands. I am addressing myself to affectionate 
husbands and to the fathei» of beloved children.—* 
Suppose I were to say to you. There is twenty thou-^ 
sand pounds for you*— embrace your wife for the last 
time, and the child that leans upon her bosom and 
smiiles upon you— --retire frpm your house, and make 
way for t he. adulterer— rwander about an object for the 
band of scorn to point. Hs slow and moving finger 
at'^^-think np more of the happiness' and tranquil- 
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Kty of yMr fdrmer state — I have destroyed them fyt 
ever ; but never miiid-^on*t mtkt yoiir^lf uneasy 
-—here IS a draft upon my banker, it wilJ be paid at 
atghf — there is no better man in the city. — I can sed 
you think I am mocking you. Gentlemen, and well 
you may 5 but it is the very pith and marrow of thi^ 
cause. It is impossible to put the argument in mi- 
tigation of damages in plain English, without talk* 
ing such a language/ as appears Bttle better than 
dn insult to your understandings^ dress it up as you 
will. 

But it tnay be asked,-^irno money can be an ade- 
quate or indeed any compensation, why ii Mr. 
Markham a PlaintifFin a citil actiok? Wliy does 
he come here for money ? — ^Thank God, Gentlemen, 
IT IS NOT My FAULT. 1 take hoflour to myself^ 
that I was one of those who endeavoured to put an 
end to this species of action, by the adoption of a 
more salutary course of proceeding. — 1 take honour 
to myself, that I was one of those who supported in 
Parliament, the adoption 6f a law to pursue sudt 
outrages with the terrors of criminal justice. I 
thought then, and I shall aheays think, that every 
act malum in se dh-ectly injurious to* ^ indivi- 
dual, and most pernicious in its consequences to 
society, should be eonsidered to be a misdemeanor. 
Indeed r know of ho other definition of the term; 
the Legislature, however, thought otherwise, and I 
bow to its decision ; but the business of thJs^ day 
may produce sdme change* of opinion on the «ub^ 
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ject. I never meant that every adultery was to be 
sitiiilarly considered. Undoubtedly there are caseft 
where it is comparatively venial, and Judges 
would not overlook the distinctions. — I am not a 
pretender to any extraordinary purity. — ^My- severity 
18 confined to cases in which there can be but one 
sentiment amongst men of honour, as to the of- 
fence, though they may differ in the mode and mea- 
sure of its correction. 

It is this difference of sentiment. Gentlemen, that 
i am alone afraid of ; I fear you may think thera vs 
a sort of limitation in verdicts, and that yoa may 
kxdc to precedents for the amount of damages, 
though you can find no precedent for the magnitude 
of the crime ; but you might as well abolish the 
action altogether, as lay down a principle which 
Kmits the consequences of adultery to what it may 
be convenient for the adulterer to pay* By the 
adoption of such a principle, or by any mitigatioa 
of severity, arising even from an insufficient reprcM 
btttion of it, you unbar the sanctuary of domestic 
happiness, and establish a sort of license for de- 
bauchery, to* be sued out like other licenses, at its 
price ;.'^-a man has only to put money into hia 
podset, according to his degree and fortune, and he 
may then debauch the wife or daughter of his best 
hiexiAy at the expense he chooses to go to. — ^He has 
asiy t& say to ktmself what lago says to Roderigo in 
the play-^ 

*' Pttft motley in thy purse--»go to«>-put money in thy purse/' 
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Persons of immense fortunes might, in thb way^ 
deprive the best men in the country of their do- 
mestic satisfactions, with what to them might be 
considered as impunity. The most abandoned pro* 
fligate might say to himself, or to other profligates^ 

I have suffered judgment by default — let them 

send down their Deputy SherifF. to the King's*«« 
" Arms Tavern ; I shall be concealed from the eye 
'^ of the public — I have drawn upon my banker for 
^^ the utmost damages, and I have as much more to 
<^ spare to-morrow, if I can find another woman 
" whom I would choose to enjoy at such a price." 
In this manner I have seen a rich delinquent, too 
Ughtly fined by courts of criminal justice, throw 
down his bank-notes to the officers, and retire with 
a deportment, not of contrition, but contempt. 
' For these reasons. Gentlemen, I expect from y^pa 
to-day the full measure of damages demanded by 
tjie Plaintiff. Having given such.a verdict, you will 
retire with a monitor within, confirming that you have 
done right — you will retire in sight of an approving 
public, and an approving Heaven. Depend upon it^ 
the world cannot be held together without morals ; 
nor can morals maintain their station in the humaxr 
heart without religion, which is the corner-stone of 
the fabric of human virtue. 

We have lately had a most striking proof of this 
sublime and consoling truth, in one result, at least, 
of the revolution which has astonished and shaken the 
earth. Though a false philosophy was permitted ybr 
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o season to raise up her vain fantastic front, and to 
trample down the Christian establishments and institu- 
tions, yet, on a sudden, God said, '' Let there be light, 
** and there was light." The altars of religion were 
restored; not purged indeed of human errors and su« 
perstitions, not reformed in the just sense of reforma- 
tion, yet the Christian religion is still re-established ; 
leading on to further reformation ; — fulfilling the 
hope, that the doctrines and practice of Christianity 
shall overspread the face of the earth. 

Gentlemen, as to us, we have nothing to wait 
for ;— •we have long been in the centre of light — we 
have a true religion and a free government, and 

you ARE THE PILLARS AND SUPPORTERS OP BOTH.' 

I have nothing further to add, except that, since 
the Defendant committed the injury complained of, 
he has sold his estate, and is preparing to remove 
into some other country* Be it so.-— Let him re- 
move; but you will have to pronounce the penalty of 
his return^ It is for you to declare whether such a 
person is worthy to be a member of our community. 
But if the feebleness of your jurisdiction, or a com- 
miseration which destroys the exercise of it, shall 
shelter such a criminal from the consequences of his 
crimes, individual security is gone, and the rights of 
the public are unprotected. Whether this be our 
condition or not, I shall know by your verdict* 



VOL. I. 



I • • 



, , < • . ♦ 



)«J 



fj 



\ 



ir 



( »«» ) 



SPEECH 



rOR THS 



HON. RICHARD BINGHAM, 



KOW EARL OF LUCAK. 



JlUE fallowing Speecky like the former , requires m 
Preface. It was delivered by Mr. Erskine in 4he Couri 
of King's Bench^ on Monday ^ February 24, 1794, as 
Counsel for the present Lord Lucan, in an actiof^ 
brought against him by Bernard Edward Howard, Esq; 
presumptive heir of the Duke of Norfolk, for adultery 
tukh his wife. The circumstances, under which tba 
damages were sought to be mitigated, in opposition to 
the severe principle regarding them, insisted upon in 
the Speech for Mr. Markham, appear fully in the 
Speech itself. 

The Jury found only Five Hundred Pounds da^ 
'mages. 
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MR. ERSKINE. 

Gentlemen of the Jury — My Learned Friend, a9 
Counsel for the Plaintiff, has bespoke an address 

- from me, as Counsel for the Defendant, which you 
must not, I assure you, expect to hear. He has 
thought it right (partly in courtesy to me, as I am 
willing to believe), and in part for the purposes of 
his cause, that you should suppose you are to be 
addressed with eloquence which I never possessed^ 
and which if I did, I should be incapable at this 
moment of exerting; because the most eloquent 
man, in order to exert his eloquence, must have his 
mind free from embarrassment bn the occasion on 
t^rhich he is to speak : — I am not in that condition. 
My Learned Friend has expressed himself as tire 
friend of the PfeintifTs family : — He does not regard 
that family more than I do ; and I stand in the same 
predicament towards my own iTonourable Clicint and 
his relations ; I know him and them, and because 
I know them, I' regard them also: my embarrass- 
ment, however, only arises at being obliged to dis- 
duss this question in a public Court of Justice, be- 
cause, could it have been the subject of private re- 
ference, I should have felt none ^tall in being called 
upon to settle it. 

Gentlemen, my embarrassment is abundantly in- 

• creased, when I see present a noble person, high, 
very high in rank in this kingdom, but nOt higher 
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in rank tban be is in my estimation : — ^I &peak of the 
Noble Duke of Norfolk^ who most undoubtedly 
must feel not a little^ at being obliged to come here, 
as a witness for the Defendant^ in the cause of a 
Plaintiff'so nearly allied to himself: I am persuaded* 
no man can have so little sensibility^ as not to feel 
that a person in my situation, must be greatly em* 
barrassed in discussing a question of this nature be-> 
fore such an audience^ and between such parties as I 
have described. 

Gentlemen^ my Learned Friend desired you 
would take care not to suiFer argument, or obser- 
vation, or eloquence, to be called into the fields to 
detach your attention from the evidence in the 
Cause, upon which alone you ought to decide : I 
wish my Learned Friend, at the moment he gave 
you that caution, had not himself given testimoay 
of a fact, to which he stood the solitary witness : I 
^ish he had not introduced his own evidence, with- 
out the ordinary ceremony of being sworn. — I will 
not follow his example.— 1 will not tell you, what 
I know from the conversation of my Client, nor 
give evidence of what I know myself : — my Learned v 
Friend tells you, that nothing can exceed the agony 
of mind his Client has suffered, and that no words 
can describe his adoration of the lady he has lost : 
these most material points of the Cause rest, however., 
altogether on the single^ unsupported, wisworn em-* 
dence aftfk GouKskl for the Plaintiff. — No belamon. 
had been called upon to confirm them^ though we 
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are told, that the whole house of Fauconberg, Bel- 
lasyse, and Norfolk, are in the avenues of the Courts 
ready, it seems, to be called at my discretion : — ^aod 
yet my Learned Friend is himself the only witness ; 
though the facts (and most material facts indeed, 
feey would have been) might have been proved by so 
many illustrious persons. 

Now, to show yon how little disposed I am to 
\^ork upon you by any thing, but by proof; to con- 
vince you, how little desirous I am to practise the 
arts of speech as my only artillery in this Cause ; I 
will begin with a few plain dates, and, as you have 
pens in your hands, I will thank you to write them 
down. 

I shall begin with stating to you, what my Cause is, 
and shall then prove it ; not by myself, but by wit- 
nesses. 

The parties Were married on the 24th of April 
1789. — ^The child that has been spoken of, and in 
terms which gave me great satisfaction, as the ad** 
mitted son of the Plaintiff, blessed with the affec^ 
tion of his parent, and whom the noble person to 
whom he may become heir, can look upon without 
any unpleasant reflection : that child was bom on the 
12th of August 1791; take that date, dnd my 
Learned Friend's admission , that this child must 
have been the child of Mr. Howard ; an admission 
which could not have been rationally or consi^ently 
made, but upon the implied admission, that no illicit 
connexion had existed preyiomly^ by which its n- 
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istetice might have been referred to the^ Defendant. 
— ^On this subject, therefore, the Plaintiff must be 
silent ; — he cannot say the parental mind has been 
wrung :*— he cannot say hereafter, " no son op 
** MINK succ££DiNG f* he Can say none of these 
things. — This child was born on the i2th of August 
1791, and, as Mr. Howard is admitted to be the 
author of its existence (which he must have been^ 
if at all, in 1790), I have aright to say, that, during 
jail that interval, this gentkman could not have had 
the least reasonable cause of complaint against Mr. 
Bingham : his jealousy must, of course, have begun 
tifier that period ; for, had there been grounds for it 
before, there could be no sense in the admission of 
his Counsel, nor any foundation for that parental 
consolation which was brought forward in the very 
front of the Cause, 

The next dry date is, therefore, the i4th of July 
1793 ; and I put it to his Lordship, that there is nd 
manner of evidence which can be pressed into this 
Cause previous to that time. Let me next disem-* 
foarrass the Cause from another assteftion of my 
Learned Friend, namely, that a divorce cannot take 
place before the birth of this child } and that, if the 
child happens to be a son, which is one contingency t 
and if the child so born does not die, which is ano* 
tfier contingency, and if the Noble Duke dies with* 
out issue, which is a third contingency, then this 
child might inherit the honours of the House of 
Norfolk : that 1 deny. — My recent expe;*ience tellt 
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me the cootrary. In a CMe where Mr. Stewart, a 
gentleman in Ireland, 3tood in a similar predica- 
nent, the Lprdls an<l Commons of England not 
only passed an Act of Divorce between him and bia 
kdy» but, on finding there was no access on the part 
of the husband^ and that the child was not.hia^ thqr 
bastardised the issue. 

What then remains in this Cause ? — Gentlemen^ 
there remains only this — 1« what manner, when you 
have heard my evidence (for this is a Cause, whidb, 
like all others, must stand upon evidence), the 
Plaintiff shall be able to .prove what I huve the 
Noble Judge's authority for saying, be must prove, 
viz. ike loss of the comfort and society ^ his wife, by 
the seduction of the Defendant. — That is the very 
gist of the action. — ^The loss of her affection, and of 
domestic happiness, are the only legal foundations of 
his complaint. 

Now, before any thing can be lost, it must have 
existed:^ — before any thing can be taken away from 
a man, he must have had it; — before the seduction 
of a woman's affections from her husband can take 
place, he must have possessed her afFection^. 

Gentlertien, my Friend, Mr. Mingay, ackno\lr* 
ledges this to be the law, and he shapes his case ac- 
cordingly : he represents his CKent, a branch of a 
most illustrious House, as casting the eyes of afS^c* 
tion upon a disengaged woman, and of rank equal 
to, or, at least, suitable to his own : he states a ^mar^ 
oage of mutual affection, and eadeavours to shovr^ 



that this young couple, with all the ardour of love, 
flew into ea^h other^s embraces z he shows a child^ 
the fruit of that affection, and finishes with intro^ 
dtKmg the. sed active adulterer coming to disturb all 
tbis happiness, and to destroy the blessings which 
he describes: he exhibits the Defendant, coming 
with all the msbness and impetuosity of youth, care* 
iess of the consequences, and thinking of nothing 
but how he could indulge his own lustful appetite^ 
at the expense of another man's honour; while th$ 
unhappy husband is represented, as watching with 
anxiety over his beloved wife, anxious to secure her 
affections, and on his guard to preserve her virtue* 
Gentlemen, if such a case, or any thing resembling 
it, is established, I shall leaves the Defendant to 
whatever measure of damages you choose in your 
resentment to inflict. 

In wder, therefore, to examine this nafitter (and 
I shall support every syllable that I utter, with the 
most precise and uncontrovertible proofs) ; I will 
begin with drawing up the curtains of this blessed 
marriage-bed, whose joys are supposed to have been 
nipped in the bud, by the Defendant's adulterous se^ 
duCtion. 

Nothing, certainly, is more delightful to the 
human fancy, than the possession of a beautiful 
woman in the prime of health, and youthful pas«- 
sion : it is, beyond all doubt, the highest enjoyment 
whieh God in his benevolence, and for the wisest 
purposes, has bestowed upon his own image ; I re- 
verence, as I ought, that mysterious union of mind 
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and body, which/ while it continues our species^ is 
the source of all our affections ; which builds up 
and dignifies the condition of human life ; which 
binds the husband to the wife by ties more indisso* 
fuble, than laws can possibly create ; and which^ by 
the reciprocal endearments arising from a mutual 
passion, a mutual interest, and a mutual honour. 
Jays the foundation of that parental affection whidi 
dies in the brutes, with the necessities of Nature, 
^ut which reflects back again upon the human pa- 
rents^ the unspeakable sympathies of their offspring, 
and all the sweet, delightful relations of social exists 
cnoe.^— While the cnrtains, therefore, are yet closed 
upon this bridal scene, your imaginations will natu-* 
rally represent to you this charming woman, endea* 
vouring to conceal sensations wiiich modesty forbkls 
the sex, however enamoured, too openly to reveal ; 
wishing, beyond adequate expression, what she 
must not even attempt to express ; and seemingly 
resisting what she bums to enjoy. 

Alas, Gentlemen ! you must now prepare to sec 
m the room of this, a scene of horror, and of sor- 
row ; you must prepare to see a noble lady, whose 
birth surely required no further illustration ; who had 
been courted to marriage before she ever heard even 
her husband*s name ; and whose affections were irre- 
trievably bestowed upon, and pledged to my ho- 
nourable and unfortunate Client ; you must behold 
her given up to the I^aintifFby the in&tuation of 
parents, and stretched upon this bridal bed as upon 
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a rack ; — torn irom the arms of a b^oved and im* 
passioned youth, himself of nobje birth, only to se- 
cure the honours of a higher title ; a legal vicUnx 
on the altar of Heraldry. 

Gentlemen, this is no high colouring for the pur- 
pose of a cause ;— no words of an advocate can go 
beyond the plain, unadorned effect of the evidence : 
I will prove to you, that when she prepared to retire 
to her chamber, she threvi( her desponding arms 
around the neck of her confidential attendant, ancjt 
wept upon her as a criminal preparing for execution : 
t will prove to you, that she met her bridegroom 
with sighs and tears ; the sighs and tears of afHicted 
love for Mr. Bingham, and of rooted aversion to her 
husband : — I think I almost hear her addressing him 
in the language of the poet, — 

'^ I tell thee, Howard, 
•' Soch hearts as ours were never pair'd above ; 
•' Ill-suited to each other ; join*d, not match'd > 
'' Some sullen influence, a foe to both. 

Has wrought this fatal marriage to undo us. 

Mark bat the frame and temper of our minds^ 
** How very much we differ. — Ev'n this day, 
" That fills thee with such ecstacy and transport, 
" To me brings nothing that should make me bless it, 
<^ To think it better than the day before, 
*' Or any other in the course of time, 
*' That duly took its turn, and was forgotten." 






Gentlemen, this was not the sudden burst of 
youthful disappointment^ but the fixed and settled 
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habtt of a mind deserving of a happier fate:-^l 
sbal) prove that she frequently spent her nights upon 
a couch) in her own apartments^ dissdved in tears : 
that she frequently declared to her woman that she 
wonid rather go to Newgate than to Mr. Howard's 
bed ; and it will appear^ by his own confession, that 
for months subsequent to the marriage she obstinately 
refused him the privileges of a husband. 

To all this it will be ^id by the PlaintifPs Counsel 
(as it has indeed been hinted already), that disgust 
and alienation from her husband could not but be 
expected ; but that it arose from her affection for 
Mr. Bingham. — Be it so. Gentlemen. — I readily 
admits that if Mr. Bingham's acquaintance with the 
lady had commenced subsequent to the marriage^ the 
argument would be irresistible, and the criminal 
conclusion against him unanswerable : but has Mr. 
Howard a right to instruct his Counsel to charge my 
honourable Client with seduction when he himself 
was the seducer ? My Learned Friend deprecates 
the power of what he terms my pathetic eloquence : 
Alas, Gentlemen ! if I possessed it, the occasion for- 
bids its exertion, because Mr. Bingham has only to 
defend himself, and cannot demand daniages from 
Mr. Howard for depriving him of what was his by a 
title superior to any law which man has a moral right 
to make : Mr. Howard was never married : God 
apd nature forbid the banns of such a marriage.'-- If, 
therefore, Mr. Bingham this day could have„ by me, 
addressed to you his wrongs in the character of a 
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PlabitifF ctemanding reparation^ 'what damages might 
I not have asked for him; and. without the aid of 
this imputed eioquenpe, what damages might I tiot 
have expected ? 

I would hare brought before you a noble youth, 
who had fi^oel his affections ' upon one of the most 
b^utftful df iher sex^ and who 4eejojed hers inretianu 
—4 would have shown yob their suitable condition:; 
-^I would ha^e painted the eKpeotation of an bo^ 
noiu-abie unioh^ and would hftre combludad by show 
ing her to you in the arms of another^ by the l^al 
prostitution of pmMd choice in the teeth of affec^ 
tioQ : with child by a rivai^ and only reclaimed at 
kiEst, after «o erod and so afflicting a cUvorce, witii 
her fresftiest chariki3 despoiled^ and her very morals 
ifi a manner impeached, by asserting the purity and 
virtue of her original and spodess choice. — Good 
God ! imaginlB ' my Client to be Plasntiff, and 
ivhat damages are you not prepared to give him i 
and 3rclt he is here as Dbfbkdant, and damages 
ane demanded against HiM.-«Oh, monstrous con- 
clusion ! 

^Gentlemen, considering my Client as perfectly 
safe, under these circumstances, I may spare a 
47ioment to render this Cause beneficial to the 
public. 

It involves in it an awful lesson ; and more in-* 
struct! ve lessons are taught in Courts of JcKsticethan 
the church is able to incuicate. — MoraU come in 
the cold abstract from pulpits ; but men 6mart 
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under them practically .when wc lawyers aire .the 
preachers. 

Let the aristocracy of dElngland^ which trembler 
so much for itself, take heed to its own security ; 
let the nobles .of England, if they mean to preserve 
that pre-eminence whith^ in some shqie or other, 
most exist in every. social community, take care to 
support it by aiming at that which i^ creative, and 
alone creative, of real superiority.. Instead of match** 
ing themselves . to ssrpply wealth, io he ag^u idly 
Squahdered in debauching excesses, or to round the 
quarters of a family shield ; instead of continuing 
their names and honours in cold and alienated em- 
braces, amidst the enervating rounds ofshallow dis- 
sipation, let them live as their fathers of old lived 
before them ;-~let them marry asr afTedtion and pru« 
dence lead the way, and in the ardours.of mutual love, 
and in the simplicities of rural life, let them' lay th6 
foundation of a vigorous race of men, firm in their 
bodies, and moral from early habits ; and instead of. 
wasting their fortunes and their strtogth in the 
tasteless circles of debauchery, let them light up 
their magnificent and hospitable halls to the gentry 
and peasantry of the country, extending the qpn-r 
solations of wealth and influence to the poor.— *Ijet 
them but do this, — ^and instead of those dangerous and 
distracted divisions between the different ranks oi 
life, and those jealousies of the multitude so often 
blindly painted as big with destruction ; we shoulfi 
see our country as one large and harmonious: 



family, whicb can "never be accomplished amidst 
vice and corruption, by wars or treaties, by inform* 
ations ex officio for libels^ or by any of the tricks 
and artifices of 'the state r-^-^wbuW to God thiS «ys^ 
tern had been followed in the instance before us ! — 
Siirely the nbble house of Pauccmberg rieiecied no 
further illustration ; nor the still nobler house of 
Howard, \frith blood enough to have inoculated half 
the kingdom.-^I desire^ to be understood to tnake 
tbese observations as general motel reflections j and 
not pei-sonally lo the jfamiliei in question ; least of 
all to the noble house of Norfolk, the head of which 
is now present ; since no man, in my opinion, has 
more at heart the liberty of the subject, and the 
honour of our country, -^ ' 

Having shown the feeble expectation of happiness 
from this marriage, the next point to be considered 
is this : — ^Did Mr. Bingham take advantage of that 
circumstance, to increase the disunion ? — ^I answer. 
No.-— I will prove to you that he conducted him- 
self with a moderation and restraint, and with a 
command over his passions, which I confess I did 
not expect to find, and which in yoHng men is not 
to be expected :— I shall prove to you, by Mr. 
Greville, that on this marriage taking place with 
the betrothed object of his aflections, he went away 
a desponding man ; his health declined ; he retired 
into the country to restore it ; and it will appear, 
that for months afterwards he never saw this lady 
until by mere accident he met her ; and then, so 
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&r was he from endeavouring to renew his con* 
oexion with her, that she came home in tears, and 
$aid, he frowned at her as he passed :-^this I ah^H. 
prove tx> yoa by the evidence in th^ Cause. . 

Gentlemen, that is not all ;-^it will appear thati 
when he returned, to town, he took no manner ci 
Dotice of her ; and that her unhappiness was bejond 
lU power of e;;pres^on^-<-<How, indeed^ could it be 
otherwise after the accoiiDt I have giveq you of th^ 
marriage ? — I shall prove, besideef, by a gentleman 
who married one of fhe daaghters. of a person to 
whom this country is. deeply indebted for his emi^ 
nent and meritorious service (Marqi^is Comwalli^)i 
that from her utter reluctance to her husband, al* 
though in every respect honourable and correct in 
his manner^i and behaviour, he was not ailovrad even 
ikt privileges of a Ivusband^ for months after the mar* 
rage. — ^This I mentioned to you before, and only now 
repeat it in the statement of the proofs.-^-Nothing bet- 
ter, indeed, could be expected :^-^ who can oontroul the 
will of a mis-matched, disappointed woman ? — ^Who 
can restrain or direct hkr passiona ?— ^I beg leave to as- 
sure Mr. Howard (and I hope he will bdie ve me when 
I say it), that I think his condi|ct towards this lady 
was just auch as might have been expected from a 
husband who saw himself to be the object of disgust 
to the woman he had diosen for his wife ; and it is 
with this view only that I shall call a gentleman ta 
nay how Mr. Howard spoke of this supposed^ bi]^> 
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in my mind, impossible object of his adorationl 
How, indeed, is it possible to adore a woman when 
you know her affections are rivetted to another ? — - 
It is unnatural ! — A man may have that appetite 
which is common to the brutes, and too indelicate 
to be described ; but he can never retain an affection 
which is returned with detestation. Lady Elizabeth^ 
I uridersiand, was, at one time, going in a phaeton : 
--—^^ There she goe^,-*' said Mr. Howard; *^ God 
** damn her — I wish she may break her neck — I 
" should take care how I got another." This may 
"seem unfeeling behaviour ; but in Mr. Howard's si'- 
tualion, Gentlemen, it was the most natural thing 
in the world, for they cordially hated one another.--^ 
At last, however, the period arrived when this scene 
of discord became insupportable, ^nd nothing could 
exceed the generosity and manly feeling of the noble 
persen (the Duke of Norfolk) whose name I have 
been obliged to use in the course of this cause, in 
his interference to effect that separation which is 
falsely imputed to Mr. Bingham: — he felt so much 
commiseration for this unhappy lady, that he wrote 
to her in the most affecting style ; — I believe I have 
got a letter from hi^ Grace to Lady Elizabeth, dated 
Sunderland, July the ^7th, that is, three days afler 
their separation ; but befon^ he knew it had actu- 
ally taken place : it w^as written in consequence, of 
one received from Mr, Howard upon the subject :— • 
amopg other things he says, " / sincerely feel fot^ 
you.^* Now, if the Duke had not known at that' 



tUToe Jtbat Mr« Bipgham had her earliest and In- 
timate affectjona^ she could not have been an object 
pf that pity which she received : she was, indeed, an 
object of the sincerest pity, and the sum and sub- 
stance of this mighty seductiop will turn out to be 
jio more than this ; that she was affectionately re* 
ceived by Mr. Bingham after the final period pf vo- 
luntary separation : at four o'clock, this misetable 
couple had parted by consent, and the chaise was not 
ordered till she might be considered as a single wo- 
man by the abandonment of her husband. Had the 
separation been legal and formal, I should have ap^ 
plied to his Lordship, upon the most unquestionable 
j^utborities, to nonsuit the Plaintiff; for this action 
being founded upon the loss of the wife's society, it 
must necessarily fall to the ground if it appears that 
.the society, though not the miarriage union, was in<- 
terrupted by a previous act of his own : in that hour 
jof separation | am persuaded he never considered 
Mr, Bingham as an object of resentment or re- 
proach,: he was the author of his own misfortunes, 
and I can conceive him to have exclaimed in the lan- 
guage of the poet, as they parted, 



-Elizabeth oev^r lov'd fne^ 



** Let no man J aft^r me^ a woman wed 

** Whose heart he knows he has not ; ttiqugl) sbp brings 

*' A mine of gold, a kingdom for her dowry. 

" For let her seem, like the night's shadowy queen^ 

*' Cold and contemplative-^he cannot trust her : 

^' She may, she will^ bring shame and sorrow on him | 

.''The wprst of sorro^^ ap^ the wqrst of sham#8 V* 



You have, therefore, before you, .Gen^emen^ tvp 
young mw of fashipp, bqth of noble fainilies, ai^d 
in the ftpv^ierpf youth : thp proceedingjs, though pot 
collusive, cannot possibly .lye vindictive;, they sijfe 
indispensably, p^elinjiinary to the dissolution of an in- 
auspicious marriagp, which pever should h^vg ^* 
jst^d: Mr. Howard may t^ep profit J?y ^iji psefijj, 

^ th^^J^ an unple^aot experieucf , ^xiji ]^e hjip^ti^r 
with ^ wolffian -jvliQ^ qriin^ he ift^y fiijd di^^qjg^^^d ; 

. Y^bHst. the parents of ti^e arising generatipn, jt^K\^ 
ip^arning /rpm the lessqn which jthp Ijusvn^ss of ,the 

-.day.^ (99ciyy teaches, ,n)^y . ^v^rt from ihe.jr fa- 
milies, and the public,' that bitterness of disunipp, 
which, while human nature continues to be itself, 
will ever be produced to the end of time, from si- 
milar conjunctures. 

Gentlemen, I have endeavoured so to conduct 
this cause as to offend no man : — I have guarded 
against every expression which could inflict unne- 
cessary pain ; and, in doing so, I know that I have 
not only served my Client's interests, but truly re- 
presented his honourable and manly disposition. As 
the case before you cannot be considered by any rea-f 
sonable man as an occasion for damages, I might 
here properly conclude ; yet, that I may omit no- 
thing which might apply to any possible view of the 
subject, I will conclude with reminding you, that 
my Client is ^ member of a numerous family ; that, 
though Lord Lucan's fortune is considerable, his 
X^nk, wHs fpr a corresponding equipage and expense ; 
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he had other children — one already married to an 
illustrious nobleman, and another yet to be married 
to some man who must be happy indeed if he shall 
know her value : Mr. Bingham, therefore, is a maa 
of no fortune ; but the heir only of, I trust, a very 
distant expectation. Under all these circumstances, 
' it is but fair to believe, that Mr. Howard comes here 
for the reasons I have assigtied, and not to take 
money out of the pocket of Mr. Bingham to put 
into his own. — You will, therefore, consider. Gen- 
tlemen, whether it would be creditable for you to 
offer, what it would be disgraceful for ^Ir. Howard 
to receive. 
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THE KING V. CUTHELL. 



PREFACE. 

• » 

The folkmng speech of Lord ErshznCy in the 
Court of King^s Benchf at TVesimimter, onjhe S^lst 
of February 1799, for Mr. Cuthdk the bookseller^ 
in Hidborriy becomes peculiarly interesting at the. 
present moment j frcni the verdict of a Special Jury 
very lately at Gtdldhallj London, in the case of 
Mr. fFhitCy the proprietor if the Independent Whig; 
as the doctrine upon which that wrdict appears to 
have proceeded, was strongly insisted upon by Lord. 
Erskine^ in Mr. CufhelVs case, and every possible 
argumett employed to support it; but the doctrine, 
toas thin over-ruled by Lord Kenyon, gf fVest-^, 
minsterl as it was lately by. Lord Elknborough at, 
Guildhall; and, indeed, Lord Erskine appears to. 
have been so sensible of the current of authorities, 
(gainst hifh, which would, at all events, be bind* 
ing on a single Judge proceeding on such a trials 
tvhatGper he might think of the propriety of former 
decisions on the subject, that he appears to have 
pressed, the Jury to bring in a special verdict in Mr. 

p 3 
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Cutheirs case ; Jinding the publicatioity or even a 
negligent publicatianj but negativing the crimvnd 
intention charged by. the Indictment ; so as to bring 
the ^mion btfSrk alt the Judges^ dHd eviii heforc 
the House of Lords^ in the dernier resort'^whether 
such a verdict would suf^^t ^ judgment on the re- 
cord* The case of Mr. Cut hell was shortly this: 
The Bishop of Landaff^, in the year 1798, had pub- 
lished a pamphlet ihculcbtirig the duty of the peopk 
of this country J to exert themselves to the utnwst in 
t/ie critical esigeniy i^ its affair i^ in cofisequeSct of 
the French rcvolutionj arid the danger of an inva- 
sion f rim Frafdk, arid inculcating tht proprieiy of 
submitting to .d regular system of high iaxAion 
mthin the ykar^ for supplying eoet'y necessity qftfa 
statt. To this pamphlet the Reo^Mt. Gilbert fVake- 
Jieid^ well known and remembef^ed m an eminent 
scholar f published ti r^y\ 6f^ the i^ppearmte ^ which 
hi the shops (^ LbfidoMy the tatt Mr. Johnpm\fSt. 
PduVs Churdi^iirdy a^id anotker bookseller zoho had 
sold ity U'ere prosecuted by the ' Attorney-Gentralf 
ekd counted i Lord Kenyon and the two Speeixd 
Sfuiks icho tried the causes at Ouildkalli having 
ionMered Mri fVake^eld's pamphlet to be a seditious 
Mbel^ djid the booksellers responsible as- publishers. 

After these coriviclionsy the AttorfTcy-General in- 
dt(ied Mr. JVakeJield himself as the author*, and 
Mr. Cuthelly the bookseller^ of Holborn, who had 
sold it in his shop, Mr* Cuthelis case nas a very 
particular OfW, He was not a publisher of books or 
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pmr^hkts on political or other tr^andtor^ su^ecfs^ 
but dealt almost entirely in books of classical learning; 
and as such a bookseller had been selected by Mr. 
IVakeJield to publish many of his learned works, but 
never any other; nor had^ indeed, Mr^ WakejklA 
xvritten any other ; nor did it appear that Mr. 
Cuthell had any reason to suspect that Mr. Wake-* 

^eld had become a writer upon any political topics^ 
as the Bishop of Landaff, to whom he was publishing 
a reply, had written largely upon theological sub^ 

jects-. 

The reply to the Bishop of Landaff was not 
printed by Mr. Cuthell, but by a Mr. Hamilton, dt 
printer^ employed by Mr. Wakejield himself^ who 
directed some copies to be sent, for sak, to Mr. 
Cuiheirs shop, as he had always been the publisher and 
^tler of his many classical works. Mr, Cuthell be^' 
gan to sell them without due examination, but in^ 
sfantly stopped the sale upon the first intimation of 
the nature and character of the work. 

The Indictment against Mr. Wakefield, the au^' 
thor, a?id against Mr. Cuthell, the bookseller, were 
{^pointed on the same day, the Slst of February 1 799, 

for trial ; and Mr. Cuthell being to be tried first, • 
and 'My: Wakefield behg to make his own defence 
as the author, Lord Erskine appears to ha^e takeA> 
his stand for Mr. Cuthell upon his particular situa- 
tion, contending^ that havi?2g always been the pttb-^ 
Usher of Mr. JVakefield's works^ upon subjects ojT 
Ancie7it learntng only ; and that this pamphlet b^ng 

p 4 
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brought to bm by Mr. JVakefield hifftself, mtkout 
any notice of so great a change of subfcct^ he had 
mffa*ed it to be sold upon the faith of Mr. Wake- 
field's character, and tl>e abstract nature of ail 
^lis other works, without suspecting that the sub- 
ject was political, much less seditious ; the shop- 
man^ tvJw was called as a witnesSy having siwrn that 
it wouldnot otherwise^ under his general instructions, 
md the nature of Mr. CuthelCs business, hace found 
any entrance into the shop. To conjirm this defence^ 
Mr. Wakefield^ the author, wa^ called by Mr. 
CutheUybut declined answering, as it might criminate 
himself. Haw the exculpation of Mr. Cuthell could 
have criminated Mr. JVakefield, beyond the writing 
of the book J of which tlie Crown was known to have 
had fill proof and which was not afterwards denied 
by Mr. JVakefield in his awn defence, ii is not easy 
to understand ; but Mr. JVakefield had a most »»- 
questuniabk right to refuse the aid of his testimony 
to Mr. Cuthellj whose cas^, however ^ suffered dmsi-* 
derablyfrom the want of it. 

As the law stands at present, from a current of 
at$tkorities, it is undoubtedly not competent to of^y 
Judge trying an Information, or Indictment, for a 
libel, to give any otha^ direction to a Jury, than that 
a publication, t/iough proved to have been sold by a 
servant^ without knowledge of the master, in- 
wives the master in all the criminal consequences of 
tie publication, and subjects him to an Lformatiim^ 
^ Indictment, as a treasonable, seditious, or vuiHg-* 
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Mmt publisher, as the case may be ; and Lord 
JSUenborough, therefore, upon a late trial, could 
give no other opimon to the Jury at Guildhall, than 
that which was delivered by his Lordship. But 
purely it may well deserve the consideration of Pom*- 
liament, whether the case of printing or publishing a 
libel should be left, as it is, such an anomaly in the 
ktw, and that Juries should be called upon to pro- 
tiounce, on their oaths, thai a Defendant published 
treasonably, seditiously, or malignantly, who was, 
Jrom accident, or, if you will, even from negligence, 
unconscious of the eaistence of the publication, which 
constitutes his crimci 

It is true that this case of mere negligence without 
evU intentipn, is di^cult of proof. Vet it occurs fre- 
quently, and should be extinguished from a crimituU 
publication ; and the distinction would be most easy 
consistently with all the rules of criminal law. 

If the negligent publication of a libel, though 
M^ithout criminal intention, ought to continue to be 
an anomaly, and to subject the negligent publisher to 
' an Information, or Indictment, as zvell as to an ac- 
tion for danmges ; why ought not the law to be so 
declared or enacted, or even without declaration or, 
enactment, such Informations and Indictments be 
drawn with distinct counts, or charges; one 
charging the criminal intention, so as to identify the 
criminal publisher with the author, and another 
charging a negligent publication, by which the 
crimes which are extremely different, and the punish- 
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ments whkh might to be equally so, would be distin* 
guished from each other; whereas, according to tke 
present course of proceeding, a mere negligent j)»6- 
Hsher must be found guilty of the Indictment, charg-^ 
wg a criminal publication only ; and, after convic 
Hon, stands before the Court (as the case fnay bej, 
as a t7'ea^onabte, seditious, or malignant puhlisherj 
and cmmot be received to mitigate his sentence as 
having been negligent only, being estopped by tke 
record of the conviction; although the Judge»f 
from humanity and Justice, are every day obliged, in 
tlie teeth of the record, to mitigate, by a side-wind^' 
the judgments of the law, upon principles which iktf 
law does not openly sanction. It is this anonkdt/ 
which so often etitangles tke consciences of Jtnies^' 
and will continue to do so till the case is duly conoid 
dered M/ tke Legislature, and the question,, one way 
or the other, set at rest. From the same anomafy,* 
the R&o. Mr. Bate Dudley was acquitted as not 
being it criminal publisher, many years ago, Lord 
Erskine and Mr. Pitt, then at the Bar, being kis 
Counsel. But the acquittal was against tke opinio?^ 
of Lord Mansfield, who wholly &cer-ruled Lord Er-^ 
skine's argument, and directed the Jury to convict. 

All that Lord Erskine then and in the following" 
Case of Mr. Cuthell appears to haoe contended f or y- 
is^ that if a negligent publication be' an indictable 
cffence, the party should be so charged, and ought 
not to be convicted on a count, which charges a cri--' 

•2 ' - 
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ttiNAL intention^ which he is in a condition to negative 
bjf satisfactory proof. 

A further evil, indeed^ and no small of?e, attends 
the practice of not distinguishing th€ Qn\ii\ilk\.^f¥oM 
the negligent publication /;y distinct charges in the 
indictment. Judges and Juries rtill occasionally 
differ totally from each other. If the Juries^ fvnd-^ 
ing verdicts of acquittal in such cases, against the 
opinion of the Judge, are considered by the public^ 
or any part of it, to have acte^ improperly, the 
trial by Jur^ suffers in proportion ; and if, on tht 
Mher hand, such JUfits are considered to have prih 
perly resisted tfie opinion of the Judge (although thi 
Judge had no jurisdiction to give a cofitrary opinion )i 
the judicial diithbrity tkcfi suffers in public estima^ 
HM; whereas iM constitution of the country actually 
depends upon the utmost reverence for, and cbfiftdmici 
in, the administration ofjustide in dll it sports, ixihick 
ftever existed in any touiitry in the rtotld in suth 
purity tis irl &Ur owA. 
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The king v. JOHN CUTHELL. 

February 21//, 1799- 



I RISE to address you, Gentleihen of the Jury, 
with as much anxiety as I have ever felt in the course 
of my professional life. — ^The duty I have to perform 
18 didicult and delicate. — I am Counsel for Mr. 
Cuthell orUy^ who is charged merely as publisher of 
a writing, for which the Reverend Gentleman now 
in Court (and who is to plead his own cause) is im^r 
snediatel); afterwards to be tried, on another Indict- 
ment, as the author. The rules of law would en* 
title Mr. Cuthell to a double defence ; he might 
maintain the innocence of the hookj because his 
crime as publisher can have no existence unless the 
matter be criminal which he has published ; and sup- 
posing it to be criminal, he might separate himself, 
by evidence, from the criminal purpose charged 
upon him by the record. — ^The first of these office^ 
he must not be supposed to shrink from because of 
its difficulty, or from the force of the verdicts which 
the Attorney- General has adverted to as having been 
given in the city of London ; Mr. Johnson, who 
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' was there convicted, stood in the ordinary situation 
of a bookseller selling a book in the course of his 
trade : — on that occasion I thought myself bound to 
'make the ciefence of the book ; but the defence of 
d book may be one thing, and that of its publisher 
another. — ^There can be no proceedings in rem by 
an Attorney ^General against a book, as agairlst tea 
or brandy in the Exchequer:-— The intention of the 
author and of each publisher involves another con* 
sideration, and it is impossible to pronounce what 
opinion the Jury of London might have held con- 
cerning the book, if its author had been to lay befbrfe 
them his own motives, and the circumstances under 
which it was written. Even after Mr. Cuthell shall 
be convicted from my failing in his defence (a sup- 
position I only put, as the wisest tribunals are faU 
lible in their judgments), the verdict ought not, in 
the remotest degree, to affect the Reverend Gen* 
tleman who is afterwards to defend himself. — His 
motives and intentions will be an entirely new cause, 
to be judged of as if no trial had ever been had upon 
the subject; and so far from being prejudged by 
other decisions, I think that, for many reasons, he 
^ill be entitled to the most impartial and the mo&t 
indulgent attention. These considerations have de^ 
termined me upon the eourse I shall pursue. — As 
Mr. CutheWs exculpation is by disconnecting bim<r 
self wholly from the work as a criminal publisher^ 
from his total ignorance of its contents, and, in* 
'4$ed^ almpst of its exist^nc^ { shall leave the prch^ 



vince of it3 defence rto jA|Ir. >yakefiel4 himself, nrhp 
can l^qt .explain to his 9|ivp Jpr^ the |[enuine sent^^ 
ments which produced it, and whose, very depoit* 
xnent and manner, in piecing his own cause, ma^ 
ati ikingly enforce upqn their .conscieqces ^nd oii- 
^derstandin^ the trulth and integrity q{ his deiepce. 
.Observations from me pight only coldly anticip£^te^ 
^^g^d perhaps clash i^ith the argumci^t^ which t)^ a«* 
thor h^ a just, natural^ and a ,inc^ interef^tio^ 
light to insist upon for himself. 

There is another consideration which further iik 
.duces me to pursue Uiis course* The oau^e, so opn^ 
.fJucted, will involve a ,roQ3t impoi;tant question fis it 
,re|pds the liberty qf the pre^s ; b^Bse, thougji 
the principles of crimi(i?il ^nd civil justice are^4i?r 
Anguished by fa cle?^r,a.bqu?)dary as ,tb^t .which 9^.- 
.prates the hemisph^r^^.of light and daijkpess, pijij 
^though they are carried ipto^d^ily practice thrqug^^ 
,oqt the whole circle of the l^w ; yet they have been 
top long confounded ^nd blended together when p 
fibel is the crime to be judge^. This opnfpsiqpji 
Gentlemen, has not proceeded frpm any difficpltjr 
which has involved the subjept, because, of a|l the 
,parts of our complicated system of law, it is th.o 
j&implest and clearest) hnt because BqLixicAi* 

JUJLGES, ^QI,X.0WI|JP ONK ANOTIiiiH IK CI^OSS 

.ojRpjBB, and endeavouring, to abridge (he rig^tsjipjcl 
privileges of Juries, have pe?;v;ir^ed and distorted tho 
.^learest nva3firas of univ^r^al jurisprudence, and tl^Q 
.^nost upiform pri?<:ed|ent5 , of English IWi-^-I^QtWog 
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ican establish this so decisively as the concurrence 
with which all Judges have agreed in the principlaj 
of civil actions for libels, or slander, concerning 
,i?vhich there never has been a controversy, nor is 
jthere to be found throughout the numerous reportg 
qf our Courts of Justice, a discordant case on the 
;5ubje;ct ; but in Indictments for libels^ or, more pro- 
perl^', in Indictments for political libels, the Qonfu- 
eion began and ended. 

In the case of a civil action throughout the whole 
taxige of civil injuries, the master is always civiliter 
jaixswerable for the act of his servant or agent ; and 
^accident or neglect can thereforjB be no answer to a 
plaintiff, coniplajning of a cppscqilential wropg^ 
If the driver of a public carriage maliciously pvcr-P' 
.turns another upon the road whilst the prpprietpir 
is asleep in his bed at a hundred miles distance, th|& 
j^airty injuring must unquestionably pay the damages 
to a farthing ; but thopgh such malicious servant 
might al$o bei,udicted, and suiFer an infamous j udgr 
ment, could the mcLster also become the object of suck 
fl prosecution? Certainly not. — In the same man* 
ner, partners in trade are civilly answerable for bills 
drawn by one another, pr by their agents, drawing 
them by procuration, though fraudulently, and in 
^buse of their trusts ; but if pne partner commits a 
fraud by forgery or fictitious indorsements, so as to 
subject himself to death, or other punishment by 
Indictment, could the other partners be indicted ? — ? 
yp answer 5uch a questiop hepe would befplly j be* 
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cause it not only answers itself in the negative^ bat 
exposes to scorn every argument which would con* 
found Indictments with civil actions. Why then is 
printing and publishing to be an exception to every 
other human act ? Why is a man to be answerable 
criminaliter for the crime of his servant in this in- 
stance more than in all other cases f Why is a man 
who happens to have published a libel under circum- 
stances of mere accident, or, if you will, from ac- 
tual carelessness or negligence, but without criminal 
purpose, to be subjected to an infamous punishment^ 
and harangued from a British Bench as if he were 
the malignant author of that which it was confessed 
before the Court delivering the sentence, that he 
never had seen or Iieard of? As far, indeed, as da» 
mages go, the principle is intelligible and universal j 
but as it establishes a crime, and inflicts a punish- 
ment which affects character and imposes disgrace, 
it is shocking to humanity and insulting to common 
sense.— The Court of King's Bench, since I have 
been at the Bar (very long, I admit, before the 
Noble Lord presided in it,- but under the adminis-^ 
tration of a truly great Judge), pronounced the infa^ 
mous judgment of the pillory on a most respectable 
proprietor of a newspaper, for a libel on the Russian 
Ambassador, copied too out of another paper, but 
which I myself sho^tA to the Court by the aiRdavit 
of his Physician, appeared in the Jirsi as weH as in 
the second paper, whilst the Defendant was on hisi 
sick bed in th^ country, delirious fn a fev^. I be* 
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lieve that affidavit is still on the files of the Court.-—. 
I have thought of it often — I have dreamed of it, 
and started from my sleep — sunk back to sleep, and 
started from it again. The painful recollection of it 
I shall die with.^ — How is this vindicated ? From 
the supposed necessity of the case. — An Indictment 
for a LIBEL is, therefore^ considered to be an anomaly 
in the law. — // was held so undoubtedly ; but the 
exposition of that error lies before me ; the Libel Act 
lies before me, which expressly^ and in terms, di- 
rects, that the trial of a libel shall be conducted like 
every other trial for any other crime \ and that the 
Jury shall decide, not upon the mere fact oi printing 
or publishing^ but upon the whole matter put in issue^ 
i. e. the publication of the libel with the inten- 
tions CHARGED BY THE iNDICTMENT.-^This IS 

the rule by the Libel Act ; and you^ the Jury, as well 
as the Court, are bound by it. — ^^^hat, then, does 
the present Indictment charge ? — Does it charge 
merely that Mr. Cuthell published, or negligently 
published, the Reply to the Bishop of LandafF?— No. 
It charges, ^' that the Defendant, being a wicked an^ 
'* seditious person, and malignantly and traitorously^ 
" intending to secure the invasion of Great Britain 
" by the French, <md to induce the people not to cfc- 
f^fend the country, had published, i^c. setting 
** FORtH the book." This is the charge, and you 
must believe the whole complex proposition before the 
Defendant can be legally convicted. No man can 
stand up to deny this in the teeth of the Libel Act^ 
vox. I. , a 
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which reduces the question wholly to the intentioD, 
which ought to be a foundation for their verdict. la 
your belief of negligence sufficient to condemn Mr. 
Cuthell upon this Indictment, though you may dis- 
credit the criminal iTK)tive which is averred ? The 
best way of trying that question, is to find the n^* 
ligence by a special verdict» and negative the mo- 
tives as alleged by the Indictmeni ; do that^ and I 
am satisfied.^ 

I am not contending that it may not be wise that 
tlie law should punish printers and publishers even 
by way of Indictment^ for grass negligence (crassa 
negligentia)j because of the great danger of adopting 
a contrary rule. Let it, for argument's sake, be 
taken that such an Indictment may, even as the law 
' stands, be properly maintained ; but, if this be so, 
why slK)uId not the Indictment, in conformity with 
the universal rules of pleading, charge such ne^li* 
gence by a distinct count ? — Upon what principle is 
a maa^ who is guilty of (me crimCf to be ccmvicted, 
without a shadow of evidence, or in the teeth of all 
evidence, of smother crime, greatly Qiore heinous, 
and totally different ? 

If upon a count charging a negligent publication, 
a publisher were convicted^ h^ cpuld on(y ^>pear 
upon the record to be guilty from negligence ; but, 
according to the present practice, th^e Judge tells^ 
tihe Jury, that though a Defendant hps only been 
negligent ^ he 1$ guilty upon the. wbple record, 
whii;i> charge a treaftoiBahte^ «e<ittK>u6j oranaligaaDt 
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infention ; and after such a conviction^ when he ap^ 
pears in Court to receive judgment^ and reminds 
the Judge^ who inveighs against his traitorous; 
seditious, or malignant conduct, that the evidence 
established his negligence okuy ; he is instantly si*< 
lenced, and told that he is estopped by the record^ 
which charges a publication with these mischievous 
intentions, and of which entire charge the Jury hav6 
found him guilty. I appeal, boldly, to the truly ex- 
cellent and learned Chief Justice, whether this he 
^conformable to the precision of the English law in 
any of its other branches, or to the justice of any 
law throughout the world. 

But it has been said, and truly, how is the intention 
to be proved but by the act ? I of course admit 
that the intentions of men are inferences ot reasoil 
from their actions, where the action can flow but from 
ONB molive, and be the reasonable result but of eN'B 
INTENTION.— Proof of such an action is undoubtedly 
most convincing proof of the only intention whi6h 
could produce it ; but there are few such actions ; 
nor, indeed, scarcely any human conduct, which may 
not, by circumstances, be qualified from its original 
primd facie character or appearance. This qualifica-' 
tion is the foundation of all defence against imputeid 
crimes. A mortal wound, or blow, without adequate 
provocation, visible to a Grand Jury, is a just 
foundation for an indictment of murder ; but the ac-^ 
cused may repel that inference^ and reduce the crime 
from murder to manslaughter, or to excusable, and 
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even to justifiable homicide. Mr. Cuthell ssks no 
more :— he admits that on the evidence now before 
you he ought to be convicted, if the bpok is in your 
judgment a libel ; because he stands before you as a 
publisher — and may be, therefore, taken to have 
been secretly connected with the author, or even to 
be the author himself :-~but he claims the right of 
repelling those presumptions by proof; and the only 
difference between the Crown and me, will be, not 
as to the existence of the fact on which I rest my 
defence— ill/ whether the proof may be received €is 
relevant^ and be acted upon, if believed by you, lite 
Jury. I am sorry to say, Geatlemen, that it is now 
l^ome a torn mon-place position, that printers and 
booksellers are answeraUe for simple negligence ; 
yet no Judge, in my hearing, has ever stated that 
naked proposition from ih^^noh \ it has been im- 
puted as the doctrine of the Noble and Learned 
Judge: when and where he delivered it lam ignorant — 
te has, on the contrary, tried Indictments on tbe 
principles of the Libel Bill, before the Libel Bill ex- 
isted ; and on these principles Stockdale was tried be- 
fore him, and acquitted. Where a printer, indeed, 
has printed, or a bookseller has sold a book, written 
by an unknown or unproduced author, and cannot 
bring any evidence in his defence — be must, to be 
sure, in common sense, and upon every principle of 
law, be criminally responsible, if the thing publish- 
ed be a libel ; but not for negligence only, but as cri- 
minal in the full extent of the Indictment* A pub^ 



lisher, indeed, though separated in ortg^ma/ intention 
from the criminal motives of the author, may be 
found to be responsible in law, for the publica- 
tion, upon the legal presumption that h^ had adopts 
ed the criminal sentiments of the author^ and crimi^ 
nally circulated them by printing or publication. But 
such a conviction does by no means establish the 
proposition, that innocent printers or publishers, 
where tfiey can show their innocence, are criminally re- 
sponsibleybr negligence only. On the contrary, it 
proceeds upon the criminality being primd facie esta- 
blished by the act of publishing in cases where the 
printer or publisher cannot show the negligence or 
accident which had^led to the publication ; but where 
such mere negligence or accident can be established to 
the satisfaction of a Jury, which not very often can 
be the case, the criminal inference is then repelled, 
and the Defendant ought to be entitled to an ac- 
quittal. The numerous convictions, therefore, of 
publishers upon the mere act of publication, esta- 
blish no such proposition as that which the Attor- 
ney-General has contended for ; because such pub- 
lishers were convicted of the criminal intentions 
charged in the Indictment, not upon the principle of 
criminal responsibility for an act of neglect only, but 
because it could not be established, in these cases, 
that the act of publishing arose from negligence only^ 
By the act of publishing matter from whence a cri- 
minal intention results, as an inference of reason^ 
and, therefore^ as an inference of law^ the criminal 

a 3 
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Ypind 18 primA facie fairly imputable ; and in the ab* 
sence, therefore, of satisfactory evidence on the part 
of the Defendant to repel the criminal conclustoo, 
the guilt is duly established ; but, then, this is not 
doctrine applicable singly to libels — it applies equally 
to 4zll crimes where the most innocent man may be 
convicted, if from unfortunate circumstances he can- 
not repel the presumptions arising from criminating 
proof. But the doctrine which I shall ever oppose, 
as destructive of every human security, and repugn 
nant to the first elements of criminal j ustice, is this, 
that THoyoH the Dejendant, taking upon himself the 
difficulty and frequently impossible proof of accident or 
oversight y shotJd be able to convince the Jury that be 
never saw the matter charged to be a libel — that it 
was imposed upon him as a work of a different qua* 
lity — or, that he was absent when a servant sold it, 
and to which servant he had not given a general li- 
cense to sell every thing which was brought to him— - 
and who, moreover, could fortify the proof of his inno- 
cence by his general deportment and character ; yet, 
that such a publisher must nevertheless be found guilty 
as a malignant publisher, by virtue of an abstract 
legal profiosition— this I deny — and have, through-, 
out my whole professional life, uniformly denied. It 
never has been adjudged in such a shape as to be 
fairly grappled with. I positively deny such a doc- 
trine, and I am sure that no Judge ever risked hift 
character with the public by delivering it as law from 
the Bench. The Judges may have been bound at 



FOA MIL CQTBBIXv 331 

Nisi P^ius^ as I admit they are^ to decide according to 
the current of decisions. I will meet my Learned 
Friend, the A ttonicy- General, in the Lords' House 
of Parliament on that question, if you, the Jury^ 
will assist me with the fact to raise it by finding as a 
Special Verdict — " That the bookj if you please, was 
•* a libel — that Mr. Cuthell, the Defendant, published 
•• it I but that he published it from negligence and inr 
** advertency, without the motives cpiarged Bt 
** THE iNPiCTMENT." — If you. Gentlemen of the 
Jury, will find such a verdict, / will consent neve^ 
to re-enter fVestminster Hall again, if one Judge 
cut of the ttvelve will, upon a writ of error, pro^ 
nounce judgment for the Crown. The thing is im- 
possible ; and the Libel Act was made for no other 
purpose than to suppress doctrines which had long 
been branded as pernicious and destructive to public 
freedom and security. The Libel Bill was passed to 
prevent trials of libels from being treated as an 
anomaly in the law, and to put them on a footing 
with all other crimes ; and no crime cJm possibly exist 
ivheii the intention which constitutes its essence, can 
^ff separated from the act — ^^ Actus notfacitreum, 
^^ nisi mens sit rea.'* If a man, without knowing 
the King, were to give him a blow, which might 
even endanger his life, could he be convicted of com* 
passing and imagining the death of the King under 
the statute of Edward III. ? Undoubtedly not — be- 
cause the compassing or intention was the crime, and 
the blow was only the oVert act from whence the 

a 4 
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compassing was to be a legal inference^ unless the 
Prisoner repelled it by showing the circumstanoes of 
the accident and ignorance under which he assaulted 
the King. I of course admit that it i^ not necessary 
to prove that a publisher had seen the book he pub-- 
lished 3 for if he authorizes his servaiits to publish 
every thing without examination^ it would be suffi- 
xient proof, in the judgment of a Jury, according 
to circumstances, that he was the wilful and criminal 
•publisher or author himself, or secretly connected 
with the author, and criminally implicated in his 
guilt. But the present question is, whether, if he 
can convince you^ the Jury, of his innocence, you are 
still bound to convict him under an imperative rule of 
laWy though you believed his mind to have been un^ 
conscious of the crime imputed by the Indictment. 

If a man were to go upon the coof of a 
house in the Strand or Fleet Street, and throw down 
large stones upon the passengers below, it would un- 
doubtedly be murder, though a stranger only were 
killed, against whom no particular malice could pos- 
sibly be suspected ; i. e. it would be murder, if these 
facts were returned to the Judges by special verdict. 
But would a Jury be bound to convict him, even 
though they were convinced by the clearest evidence^ 
that he had mistaken the side of the house, and 
from inadvertence had thrown the stones into the 
streety instead of on the other side, which led to an 
atnfre/juented itpot ? This proof might be difficult; 
but if the proof existed, and the Jury believed it, 
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MOVhj} IT BE MURBBR ? Coniinon law^ common 
^ense, and common humanity^ revolt alike at the 
idea. 

The Attorney. General has admitted the true prin- 
ciple of the liberty of the press, as it regards the 
quality of a.publication. He has admitted it, greatly 
•to his honour, because he is the first Attorney*Ge- 
ifieral who ever, to my knowledge, has so distinctfy sd» 
mitted it. He has^ indeed, admitted the true principle 
in the very way I have always understood it in most of 
the criminal prosecutions which, in my time, have 
been the subject of trial. The questions have aU 
ways arisen on the application of the principle to.par^ 
ticular cases, and that is the sole question to-day« 
He has admitted that every subject has a clear right 
freely to discuss the principles. and forms of the go- 
vernment, to argue upon their imperfections, and to 
propose remedies ; to arraign, with decency and fair 
argument, the responsible ministers and magistrates 
of the country, though not to hold them up to ge- 
neral, indiseriminating execration and contempt ;— ^ 
and he has admitted also, that it is the ofEce of the 
Jury to say, within which of the two descriptions 
any political writing was to be classed* This admis- 
sion comes strongly in support of publishers^ For 
if an author could not write legally upon any such 
subjects, publishers ought then to reject the book 
altogether upon the very view of the^ubject, as col* 
lected from the title-page, without adverting to the 
contents. But if writings respecting our go- 
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yerninent, and its doe administration^ be unqneMmar- 
ably legale a general boc^seller has no such reserve 
imposed upon him from the getieral subject of the 
kvorh, and must read his whole library in a perpetual 
state of imprisonment m hu shop, to guard hiofi 
from perpetual imprisonment in a gaoL If he pub* 
lished, for instance^ the Encyclopaedia of Paris or 
London — and in the examination of all science and 
of all art in such a stupendous work^ there should 
be founds even in a single page or paragraph^ a gross 
attack on religion, on morals, or on government^ 
he must be presumed to be malignantly guilty, and 
{according to the argument) not primA facie merely^ 
but conclusively J to be the criminal promu%ator of 
misdiief, with mischievous intentions. Surely this 
can never be even stated in a court of justice. To 
talk of arguing it, is ridiculous. Such a person 
might, indeed, be primA facie liable ; and I admit 
that he is so ; but> surely, a Court and Jury are in^ 
vested with the jurisdiction of considering all the 
circumstances, and have the right of judging accord- 
ing to the just and rational inferences arising from the 
whole case, whetlier he was intentionally mischrevous. 
This is all I contend for Mr. Cuthell ; and it is a 
principle I never will abandon— «it is a principle which 
does not require the support of the Libel Act, because 
it never has at any time been denied* When Lord 
Mansfield directed the Jury to convict Mr. Almon as 
the criminal publisher of Junius, he told them that 
if Juntos was a libel, the guilt of publishing was an 



70B MB. CVTHBI.L*, 935 

inibreiK^ of law from the act of publication, if a 
J)ef^ndant called no witnesses io repeL it, and that no 
witnesses had been exiSLmined by Mr. jilmon. But 
he admitted, in eapress and positive words, as report** 
ed by S^ir James Burrow^ iq the fifth vol. of bis Re- 
ports, ^' That the publication of a libel miglu^ by cir^ 
*^. cumstances, be justified as legal, or excused as in-^ 
*^ noceni, by eircumstances to be established by the 
** Defendants proof ^^ But according to the argu* 
Hients of to-day *no such defence is admisdbje^ f 
admits indeed, that it is rarely within the power bf a 
printer or publislier to make out such a case by ade* 
quate evidence ; insomuch, that I have never yet been 
able to bring before a Jury^ such a case as I have for 
Mr. Cuthell. But the rareness of the application 
renders it more unjust to distort the principle by the 
rejection of it, when it justly applies. 

Having now laid down . the only principle upon 
which Mr. CuthcU can be defended, \f the passages 
in the book, selected by the Indictment, are libellous^ 
I will now bring before you Mr. CutheU's situation, 
the course of his trade and business, and his con-* 
nexion, if it can be called one, with the work in 
question. 

Mr. Cuthell, Gentlemen, is not at all in the situ* 
ation of many equally respectable booksellers ; the 
coarse of whose trade, at the other quarters of the 
tolvn> in the transitory publications of the day oa 
all subjects, exposes them to the hourly risk of pro- 
fieoatbns m the most adlkl printifdes of law^ with-» 
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out almost the possibility of such a defenrce as Mr« 
Cuthell has to lay before you. They who wish to mix 
in the slander, the fashion, and the politics of the 
day, resort for newspapers and pamphlets, to those 
gay repositories, filled with the active, bustling, and 
ambitious men of the world. In those places no- 
thing is read or talked of but what is happening at the 
very moment ; — a day generally consigning to obli- 
vion, domestic events, however singular or afflicting; 
even the revolutions of empires giving place in a 
week to a newer topic-^even to the favoured panto- 
mime of the day. The bookseller who stands be- 
hind such a counter, collecting and exposing to view 
Vrhatever may be thrown upon it, without perusal or 
examination ; who can have no other possible reason 
for supposing that he sells no libels, except the ab- 
surd supposition that no libels are written— such a 
man is undoubtedly prima facie cHminally respon-> 
sible ; a responsibility very rarely to be successfully 
repelled. Sale of a libel by the master of such a 
shop, however pure in his mforals, without the most 
demonstrative evidence on his part to repel the pre^ 
sumption arising from the acty is unquestionably evi- 
dence of publishing the book in the criminal accept- 
ation of publication, because, in tlie absence of such 
evidence^ he is justly taken to be the author himself, 
or acting in concert with him in giving currency and 
circulation to his work. I pray you, Gentlemen, to 
recollect that neither woo^, nor at any former period, 
have I ever disputed a proposition built upon renon 
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«nd matured by decisions into law. But Mr, 
Cutheli's shop is of a directly opposite description, 
and gives support to the evidence, by which I mean 
to repel the criminal presumption arising, primd 
Jade, from the act of publication. 

He resides in a gloomy avenue of Holborn. No 
coloured lamps or transparent shop-glasses dazzle the 
eye, of vagrant curiosity, as in the places I have aU 
luded to. As in the shops of fashion nothing 
scarcely is sold which the sun has gone down upon^ 
80 in his home nothing almost is to be seen that is 
Hot sacred to learning and consecrated by time.-^ 
There is not a greater difference between Lapland 
and Paris, than between the shops I have adverted 
to, and that of Mr. Cuthell. There you find the 
hunter after old editions ; the scholar, who is en« 
gaged in some controversy, noi concerninjg modern 
nations, but people and tongues which have for cen- 
turies passed away, and which continue to live only 
in the memory of the antiquary. Whilst crowds 
in the circles of gaiety or commerce are engaged at 
other libraries in the bitterness of political contro* 
versy, the pale stud^ent sits soberly discussing at Mr, 
Cuthell's, the points of the Hebrews or the accents 
of the Greeks. Mr. Cuthell, Gentlen>en, takes no 
personal merit from this distinction from other book- 
sellers. It is not from superior taste or virtue, or 
from prudent caution, that he pursues this course, 
but because he finds his profit in adhering to a par- 
ticulai: and well-known branch of bookselling, as 



SS8. MB. EMKIRB^S 8PBBCR 

every man will always find the surest profit in stick- 
ing to his own line of business. We lawyers find 
our profit^ for the very same reason, in practising 
in one Court instead of scouring^ Westminster Hall i 
because men are supposed, by their steadiness to one 
object, to know what they are about. 

When I shall have made out this situation of Mr< 
Cutheli, and have shown his only connexion with 
the work in question from his literary connexion 
with its learned author, I shall have made out a case 
which will clearly amount to a legal defence as aa 
innocent publisher. 

I proceed to this defence with the greater satisfac* 
tion, as it is not only without possible injury to the 
Ddendant, but in every possible event must con» 
tribute to his safety. If I succeed, I am at no man*i 
mercy ; if I fail, even the very unsuccessful approach 
to a legal justification will present a case for miti-^ 
gation, which the candour and justice of my Learned 
Friend will undoubtedly respect. 

Mr. Cuthell had been applied to by Mr. Wake- 
field near a year before this little sudden performance 
had an existence, to sell all his works which had been 
sold before by a most respectable bookseller who had 
just retired from trade. It is but justice at once to 
Mr. Wakefield and to Mr. Cuthell, to say that the 
works of the former, which were numerous, were 
exemplary for their piety and learning, and that the 
character of ihe author fully corresponded with the 
inferences to be collected ^om his puUieati(»is. Ht 
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was a nf06t retir^ and domesticated scholar, marked 
and distinguished by a want) and glowing zeal for 
the Christian religion ; and what removed him from 
every possible suspicion in the mind of Mr. CutfaelU. 
or of any man living, as being engaged in schemes ' 
for the introduction of anarchy and irreligion, his 
most recent publications, which had been ooni* 
mitted to Mr. Cuthell for sale, were his answers to 
Mr. Paine's attack upon the doctrines of Ciiii8«> 
tianity, which Mr. Wakefield had not merely re* 
futed by argument, but stigmatized in terms of the 
justest indignation. This scorn and resentment at 
the works I have alluded to, was surely a full earnest 
iof opinions which characterized a friend to re%ion9 
to harmony, peace, and good-will to men ; and Mr« 
Cuthell knew at the same time when the selling of this 
Kef^y to the Bishop of Landaff was first proposed to 
him^ that Mr. Wakefield had before written to him 
on subjects of religious controversy, and that that 
excellent Prelate held his general character \n respect. 
There is nothing, therefore, upon earth which 
amounts even to,incaution in the little which follows- 
to complete the statement of his case. 

Mb. Waklepibld having printed the pamphlet by 
Mr. Hamilton, his own printer, without the smallest.' 
previous communication with Mr. Cuthell, he^ 
brought him the form of the advertisement, when 
it was ready tor sale, and desired him to send it for 
insertion in the newspapers marked in the margin 
of it ; and, at the same time, desired Hamilton^ hi* 
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printer, to send the books, already printed, to kis 
shop. This was over-night on the 31st of January, 
Some Cff the books were accordingly sent over-night, 
and the rest next day. 

The advertisements having appeared in the morn- 
ing papers, Mr. Cuthell was, of course, applied to 
for them by booksellers and others, and soM them 
accordingly, not because he sold every thing, much 
less works on political subjects ; and, least of all, by 
unknown authors ; but because his mind was fuUy 
prepossessed, that the work he was seHing, was an 
added publication to the long catalogue of Mr. Wake^ 
field's other writings, the character of all which for 
learning and morals had been universally acknow- 
ledged, and whose character for both had ever been 
undisputed. The book having become offensive, 
Mr. Cuthell was put in process by the Crown, and 
the service of it on his person was the Jirst intima* 
tion or suspicion he had that the book was different 
from the many others which he had long been in the 
course of selling without offence or question. It is 
scarce necessary to add, that he then discontinued the 
sale, and sent back the copies to the author. 

This, Gentlemen, is the case as it will be esta- 
blished by proof. I shall not recapitulate the prin-r 
ctple of the defence which you are already in pos- 
session of, much less the applicatipn of the evidence 
to the principle, which appears to me to be self-evi- 
dent, if the principle can be supported ; and if it be 
4enied or disputed, I only desire to remark, th^Lt no 
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person in my station who has ever made a point, de- 
siring the law to be reserved to him, has evei* been 
refused by the Noble and Learned Judge : I mean 
the right of having the facts found by special verdict,' 
that the law may be settled by the ultimate jurisdic- 
tion of the country ; because Judges at Nisi Priu» 
must follow the current of authorities, however erro-^ 
neous the sources of them may be. If you ^ the 
Jury, therefore, shall, from the evidence, believe 
that Mr. Cuthell was inn6cent in intention, you 
may find the publication, and negative the intention 
charged by the record ; by doing which, if the De* 
fendant be legally guilty, the Crown, notwithstand- • 
ing that negative, will be entitled to judgment; 
whereas, if you find a general veidict of Guilty, the 
term Guilty, in the general finding, will comprehend 
your opinion of the criminal intention charged, 
though it was not your intention to find it ; and Mr. • 
Cuthell will not be allowed to controvert that find- 
ing as a fact, althoniyh y(>u, the Jury, actually re«* 
jected it ; his guilt being part of your verdict, and 
conclusive of the intention which vou disbelieved. 

With regard to the book itself, though I leave 
its defence to its eminently learned author, yet there 
are some passaires which 1 cannot help noticing.— 
(Here Lo7*d Etskine commented vpon several of 
them, and then conchided as follows,) I was par- 
ticularly struck, indeed, that the following passage 
should have made any part of the Indictment : *' We, 
" sons of peace, or see, or thiiih'^Uje see, a gleam of 
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' ^ g^^^ through the mist which now envelops our ho^ 
*^ rizon. Great revolutions are accomplishing ; a ge^ 
*' nerat fermentation is working for the purpose of 
" general r^nement through tlie universe.^ 

It does not fellow from this opinion or prqjosses- 
sion of the author, that he therefore looks to the 
Qonsutnmation of revolutions in the misery or de«> 
atruction of his own country ; the sentiment is the 
very reverse: it is, that amidst this continued scene 
of horror which confounds and overwhelms the hu- 
man imagination, he reposes a pious confidence, 
that events, which appear evil on the surface, are, 
in the contemplation of the wise and benevolent 
^uthor of all things, leading on in their conse^ 
quences to good, the prospect of which Mr. Wake^ 
field considers " aj a gleam of glory through thM 
'^ mi$t which now envelops our fiorizon.*^ I Qonfes9 
for one, that, amidst all the primes and horrors 
which I certainly feel mankind have to commiserate 
at this moment, perhaps beyondi the example of any 
former period, crimes and horrors which, I trust, 
my humanity revolts at as much as any other nrian's, 
I see nothing to fear for our country or its govern* 
menti not only from what I anticipate as their fu* 
ture consequences, but from what they have pro-^ 
duced already : I see nothing to fear for England 
from the destruction of the monardiy and priesthood 
of France ; and I see much to be thankful for in the 
destruction of papal tyranny and superstition. There 
has. been a dreadful scene of misfortune and of crime, 
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but good has, through all times, been brought out 
c£ evil. I think I see something that is rapidly ad- 
vancing the world to a higher state of civilization and' 
happiness, by the destruction of systems which re-'' 
tarded both : the means have been, and will be, ter- 
rible ; but they have been, and will continue to be, 
in the hand of God. — I think I see the awful arm of 
Providence, not stopping short here, but stretched 
out to the destruction of the Mahometan tyranny 
and superstition also.— I think I see the freedom of 
the whole world maturing through it ; and so far from 
the evils anticipated by many men, acting for the 
best, but groping in the dark, and running against 
cme another, I think I see future peace and hap« 
piness arising out of the disorder and confusion that 
now exists, as the sun emerges from the clouds: 
nor can I possibly conceive how all this ruin, falling 
upon tyrannous and blasphemous establishments^ 
has the remotest bearing against the noble and en- 
lightened system of our beloved country. — On the 
contrary, she has been the day-star of the world, 
purifying herself from age to age, as the earliest 
light of heaven shone in upon her ; and spreading 
with her triumphant sails, the influence of a re- 
formed religion and a well-balanced liberty through- 
out the world. If England, then, is only true to 
the principles of her own excellent constitution, the 
revolt of other nations against their own systems can- 
not disturb her government. But what, after all, is 
my opinion, or the judgment of the Court, or the 
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collective judgment of all hufnan beings i^n the 
scenes now before us ? We are like a swarm of ants 
i|pon an ^nt-hiU« looking only at the surface we 
staad on ; yet affecting to dispose of the universe^ 
and to prescril)e its course^ when we cannot see an 
inch beyond the little compass of our tr?msient ex- 
istence. I cannot, therefore^ bring myself to comr 
prehend how the author's opinion, that Providence 
will bring, in the end, all the evils which afflict sur- 
rounding nations, to a happy and glorious consum- 
mation, can be tortured into a wish tO subvert the go- 
yerntpent pf bis country, 

The Attorney-Qener^l has admitted — I notice it 
to his honour, because all Attorney-Generals have 
not been so manly and liberal — the Attorney-Ge- 
neral has admitted that he cannot seek, in this land 
of liberty, tp deny the right of every subject to dis- 
cuss, with freedom, the principles of our constitu- 
tion — to examine its component part^, and to reason 
ijpon its imperfections, if, jn his opinion, imper- 
fections are to he found in it, Now this just ad- 
mission cannot be qualified by a harsh and rigorous 
scrutiny into the language employed in the exercise 
of this high and useful privilege. It never can be 
said that you may tickle corruption with a straw, but 
tjiat you must not shake it at its root. The* true 
criterion, therefore, comes round again, at last, to 
the MIND and ij^tjextion, which, by taking the 
whole work together, and the character of its author 
i[ito co!)sicleration, it is rowr office to deterniinc ; oud 



1?0B MR. CUTREIX. 



245 



the. concluding sentence of this publication^ in which 
]yir« ^Yakefield muat candidly be supposed to have 
summed up the purpose and application of his work^ 
ia quite decisive of its spirit and purpose^ y\z. that 
i)[istead of looking to new sources of taxation to sup- 
port the continuance of war^ the safety of our coun« 
try would better be consulted in making an effort to- 
wards peace ; which, if defeated by the fraud or am- 
bition of our enemy, would unite every heart and 
hand in our defence. Hear his own concluding 
words : — ^* Restore the spirit of your constitution, 
correct your abuses, and calm your temper ; thew 
(and surely they, who have been successful in 
their predictions through all this conflict, have 
more reason to expect attention to their opinions, 
than those who have been invariably wrong), then, 
I say, solicit peace ; and, take my word for it, the 
French Republic, so far from insisting on any con- 
cessions of humiliation and disgrace, will come 
forwards to embrace you, will eagerly accept your 
friendship, and be proud of a connexion with 

THE FIRST PEOPLE IN THE UNIVERSE. Should I 

be mistaken in this event, and have formed a 
wrong judgment of their temper and designs, still 
the good effect of this advice will he an inesti- 
mable acquisition — a vigorous and generous unani- 
mity arpong ourselves." 
In the defence I have made, there are but few 
passages I have noticed ; respecting those, I am en- 
titled to the protection of your candour ; but you 
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are not to conclude that the others ffrfe indefensible, 
because I do not defend them^— the defence of the 
book (as I before observed to yoa) beiiig. placed in 
other hands more fit to manage it^ and it would have 
been out of my- province, in Mr. CutheU's case, ta 
have entered more at large into the subject. 



THE END. 






i. Go»NSi.|> Printer^ Uttle Queen Street, London* 



/^ 



I 
I 



THE NEW YORK PUBLIC LIBRARY ^ | 

REFERBNCB-DEPARTMBNT 



This book is under no ciroumttsne 
- '• ^'•ken from t^^ "* "• *' 



*- ■• i 

I 



i 




